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PLEASE TAKE NOTICE that the attached is a true copy of'tl
Findings of Fact, Opinion and Decision, and Order (*Recommended G
2014, by Martin Erazo, Jr., an Administrative Law Judge of the New Y
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™), issued on June 9,
¢ State Division of

sject to the

'MMENDED
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member of the public during the regular office hours of the Division.
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business, by filing with such Supreme Court of the State a Petition and

sixty (60) days after service of this Order. A copy of the Petition and !
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SUMMARY

RECOMME]
FACT, OPIN
AND ORDEL}

Case No. 101

Complainant alleged Respondents subjected her to a hostile wc

terminated her employment, based on age and color. Complainant fail

Respondents unlawfully discriminated against her. Accordingly, this 1

P..JCEEDINGS IN THE CASE

On October 21, 2011, Complainant filed a verified complaint v

Division of Human Rights (“Division”), charging Respondents with w1

practices relating to employment in violation of N.Y. Exec. Law, art. |

ED FINDINGS OF
N AND DECISION,

52

environment, and
to establish that

ter is dismissed.

| the New York State
~ful discriminatory

“Human Rights Law™).



On April 2, 2012, after investigation, the Division found that 1
complaint and th:.. no probable cause existed to believe that Responde
unlawful discriminatory practices. (ALJ Exh. 4; Respondents Exh. 22

On October 10, 2012, after Complainant’s appeal of the Divisi
New York State Supreme Court annulled the Division’s determinatior
to the Division for further proceedings. (ALJ Exh. 4)

On January 25, 2013, the Division issued a probable cause det:
The Division thereupon referred the case to public hearing.

On August 19, 2013, after due notice, the case came on for hez
Jr., an Administrative Law Judge (“ALJ”") of the Division. On August
amended the complaint to add Barbara Miller-Williams (*Miller-Willi
named Respondent and an amended Notice of Hearing was served on -

Public hearing sessions were held on October 9-10, November
2013. Complainant and Respondents appeared at the hearings. Comp
Harvey P. Sanders, Esq. Respondents Eric County Legislature (“Legi
Williams were represented by Michelle Parker, Esq.

On March 17, 2014, ALJ Erazo received into evidence, as stipt
documents relating to Complainant’s unemployment benefits. (Compl:

1039-40)

FINDINGSOFF T

Parties

1. Complainant’s date of birth is December 1, 1961. (ALJ Exh.

id jurisdiction over the

had engaged in

s no probable cause, the

d remanded this matter

ination. (ALJ Exh. 3)

g before Martin Erazo,
L2013, ALJ Erazo

s”) as an individually
parties. (ALJ Exh. 5)

, December 16-17,

1ant was represented by

ture™) and Miller-

ed by the parties,

int Exh.18; Tr. 731-32;

5. 3)



1. Complainant is African American and describes her skin tor
as compared with Miller-Williams. (Tr. 374)

2. Miller-Williams’ date of birth is April 1, 1956. (Tr. 856)

3. Miller-Williams is African-American and described her skin
brown, (Tr, 747-48)

4. In 2007, Miller-Williams was appointed to serve the remain
the Legislature. (Tr. 190, 769-70)

5. In September 2009, Miller-Williams interviewed Complaina
legislative aide. (Tr. 387)

6. During the September 2009 interview, Complainant volunte:

7. From September 2009 to October 2009 Complainant workec
Williams’ legislative district office. (Tr. 76-77)

8.  On October 1, 2009, Miller-Williams hired Complainant as :
district office. (Respondents Exh. 6; Tr. 76-77)

0. The Legislature approves the salaries for the district office pr
control over a legislator’s staff. (Tr. 272-73)

10. The Legislature’s chairperson, in consultation with other leg
legislative staff that works for the Legislature at its central offices loc
Buffalo (“Buffalo™). (Tr. 293-94)

11. The Legislature’s chief of staft was responsible for “just abo
involved” the Legisl 1ire, coord 1 2 the flow of legislatic . 1*d
both the central office and the district office staff. The chief of staff:

office staff how to handle a variety of situations. (Tr. 654-55, 659-60
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or the position of

her age. (Tr. 387)
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12. All of the legislative employees, whether hired to work in a d
receive compensation and benefits that are managed through the Erie ¢
personnel department. (Tr. 286, 687-88, 691)

13. The Legislature’s chief of staff or clerk of the Legislature infi
personnel department of any dismissals, (Tr. 690, 708)

14. In January 2010, Miller-Williams was elected to a two-year t
became the Legislature’s chairperson. (Tr. 191, 774)

15. Given the demands on Miller-Williams’ time as chairperson,
office and could not spend time in her own district office. (Tr. 774-75

16. Miller-Williams initially hired Complainant to work on a part
week but then increased Complainant to 40 hours a week. (Tr. 78)

17. A legislative aide was expected to be “like an ambassador” of
they worked. (Tr. 134-35)

18. A legislative aide was expected to work independently and ta
vaniety of work duties in the distnct office. (Tr. 774-75, 781)

19. A legislative aide managed a vanety of duties in staffing the «
from responding to constituent needs to planning community events. (

20. A legislative aide was required to respond to the needs of the
(Tr. 123)

21. Complainant worked in Miller-Williams’ district office exceg
Legislature was in session. On Thursdays, Complainant was expected

(Tr. 84, 774)

rict or central office,

nty’s (“County™)

15 the County’s

1as a legislator and also

: was often in central

31)

ne basis of 20 hours a
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Alleged Color Comments

22. Miller-Williams was a member and president of an organizat
Tubman 300, Inc., whose purpose was to remember the thousands of'y
through the Underground Railroad. (Tr. 510, 821-22)

23. Miller-Williams held an annual fall event where the member
food that was typical of individuals that were slaves during the relevar
22, 865) Members working the food line would be dressed more as a
hosted or took tickets at the door would be dressed more like a slave i1
516-17)

24. During the years 2010, 2011 and 2013, Miller-Williams dres:
because she worked the event’s food lines. (Tr. 551)

25. Miller-Williams spoke with Complainant about the fall event

26. Con , ainant is sirr | y not credible that Milli - Williams alleg
2009, “[Complainant] would have been in the fields working if we liv
slavery.” (ALJ Exhibitl, p.5; Tr. 374) Complainant’s versions of the
in its inflammatory tenor,

27. Complainant reported to one of her witnesses that Miller-Wil
would be a field “n word” and a light person would be a house “n worx

28. Complainant then eonveyed to another witness a different ver

slavery, you would be a tield hand because of your color and I would |

my color.” (Tr. 277)

" The witness testified that he did not “want to use foul language” but made ¢
referred to offensive language used towards African Americans. {Tr. 186, 1§

-5
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29. Complainant’s allegation, at the public hearing, that Miller-V
comments about darker-skinned African American politicians in the B
During the testimony, Complainant initially appeared reluctant to mak
clear impression of a recent fabrication. When Complainant finally m
evasive and provided contradictory details about the allegation. Comy
when or where the alleged comment or comments occurred. Subseque
sought to change the subject by interrupting the proceeding and indica
hearing room was using a cell phone. (Tr. 380-87)

30. Complainant is simply not credible when she alleged at the pn
Williams made negative comments about African American constituer
as, “black people are always looking for a hand out.” (Tr. 376, 378-79
anything this incendiary to the Division investigator and never placed |
complaint. (ALJ Exh. 1, pp.5-7; Respondent Exhibit _J, p.6; Tr. 449-!

31. Most significantly, Complainant is not credible with respect t
allegations as she told the Division investigator, in 2010 *“no other raci
except the one related to slavery™ as alleged in the Division complaint.
p.6; Tr. 449-50, 456-57)

Alleged Age Comments

32. Complainant is not credible that Miller-Williams allegedly stz
2010, that Miller-Williams needed “young, sexy women for her to pull
fundraisers.” (ALJ Exh. 1; Tr. 388) Complainant reported other subsi
of the same allegation to one of her own witnesses: “[Complainant] wa

needs to lose weight because when [Miller-Williams] holds a fund rais

iams made negative

alo area, is not credible.
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people there who would come, because they would be able to attract :
276) “If I get some young people working for me, it would bring moi
fundraisers.” (Tr. 285)
33. Miller-Williams rarely held fundraisers. She had one in her-
34. Miller-Williams” fundraisers were attended primarily by wor
and, as a result, the fundraisers were directed toward them. (Tr. 820)
35. Miller-Williams did not make the age comment as alleged by
36. Complainant also alleged that Miller-Williams made other ur
comments on a daily basis. (ALJ Exh. 1, 5) Complainant provided ne
generalized allegation.

Other Alleped Workplace Harassment

37. Complainant alleges Miller-Williams treated her differently
asked her to pick up her granddaughter. (Tr. 393) However, Rebecca
Complainant’s own witness, and Miller-Williams® prior legislative aid
Miller’s granddaughter. (Tr. 158, 898)

38. Miller-Williams concedes that she had asked Complainant du
pick up her granddaughter, because Miller-Williams was running late.

39. Complainant alleges that Miller-Williams denied her the use
by the County.” However, not all County employees are similarly sit
particular County employee may depend on the particular job and whe
contract. (ALJ Exhs. 1, 5; Tr. 829-31, 833)

40. For example, legislative aides in a district office may have to

Independence Day while other County workers are not working. (Tr. !

gher attendance.” (Tr.

reople into my

»-year term. (Tr. §20)

1 who supported her

omplainant. (Tr. 820)
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41. Miller-Williams did not deny Complainant use of her accrua

42, Complainant alleges that Miller-Williams treated her differe
be a treasurer on her political account; however, Brooks, Complainan
performed those duties during the time-period she was a legislative ai
162)

43, Neither Complainant nor Brooks performed treasurer duties s
825)

44. Complainant claims Miller-Willitams singled her out when as
conditions of properties while Miller-Williams made bids at Buffalo a
However, Miller-Williams did not go to auctions for herself but rather
properties had been lost due to non-payment of tax liens. (Tr. 828)

45. Miller-Williams concedes she asked Complainant not to wea
revealing because that was unprofessional. (Tr, 992)

46. Miller-Williams did not ask Complainant to pick up clothes a
fur coat. (Tr. 8¢, 98)

47. Miller-Williams did not ask Complainant to attend a legislati
at Complainant’s expense. With the exception of meals and entertainn
for the hotel and transportation costs of legislative assistants that atten

Complainant’s Work Performance

48. Complainant’s witnesses testified that Complainant had prob
two weeks after she was hired (Tr. 264); that Complainant “basically :

what she was expected to do™ (Tr. 121); that Complainant wanted to h

(Tr. 831, 833)
/ when she was asked to
own witness, had also

for Miller-Williams. (Tr.

le on County time. (TTr.

1 to review the outside

tons. (ALJ Exhs. 1.5)
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othing that was
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1at function. (Tr. 834)

1$ at work as early as
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to legislative aides in suburban districts (123); and that Miller-Williamr
with other staff. (Tr. 197)

49. Miller-Williams received constituent complaints about Comp
to their concemns. (Tr. 778)

50. Complainant demonstrated an unwillingness to plan and invo
events as expected. (Tr. 778, 783)

51. Miller-Williams had an office folder of various types of propc
varying from community clean-up events to showing constituents how
Complainant was not able to initiate or complete any of these events. |

52. Miller-Williams repeatedly found errors in Complainant’s prc
(Respondents Exh. 5; Tr. 67, 489-90)

53. Complainant conceded that her writing skills did not meet Mi
expectations. {...494)

54. Complainant conceded that Miller-Williams met with her sev:
work performance. (... 588)

55. Complainant testified that a Caucasian co-worker, Charlotte (.
because “things were difficult here and she told me...if | was smart [ w
78-79)

56. On May 24, 2010, Miller-Williams placed Complainant on an
period to see if she would improve her work performance. (Responder

57. Miller-Williams attempted to improve Complainant’s work pe¢
complete daily activity reports in order to understand how Complainan

Miller-Willi: s was nc . in the district office. (Tr. 781)

vas also demanding

1ant’s lack of response

herself in community

1 community events
receive services.
.779)

sional writing,
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name unknown), quit

ldn’t work there.” (TT.
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58. Miller-Williams attempted to improve Complainant’s skills t
computer classes, improving her education and attending the Adult Le

59. From May 2010 to September 2010, Miller-Williams require
daily activity reports every 30 days in order to improve Complainant’
801-02)

60. In October 2010, Miller-Williams decided, “things were not °

61. Complainant was not able to properly keep Miller-Williams’
telephone messages to Miller-Williams in a timely manner; properly t:
respond to correspondence; and adequately supervise interns. (Tr. 10(

Complainant’s Dismissal

62. On November 1, 2010, Miller-Williams wrote a note to Com
her political campaign, in order transfer the account information in her
c “was no longer going to be a legislative assist 7 \..es]
995, 1010)

63. On December 3, 2010, Miller-Williams terminated Complain
letter dated November 26, 2010. December 3, 2010 was the postmark
containing the letter. (Complainant Exh. 6)

64. Complainant was not dismissed on earlier dates as Miller-W
07) Asrecent as December 1, 2010, Complainant’s physician, George
with Miller-Williams and understood that Complainant was a current ¢
I 1 19;7 222, 248-49)

65. In December 2010, after Complainant’s dismissal, Miller-Wil

Cleveland (*Cleveland™) as a legislative aide. (Tr. 499-500) Cleveland

- 10 -
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lighter skin tone as compared with Complainant. (Tr. 553) However
established at the public hearing. (Tr, 388)

Complainant’s Last Check

66. Miller-Williams did not “hold back™ Complainant’s last payc
week period from Saturday, November 20, 2010 to Friday December .
alleged. (ALJ Exhs. 1,5; Tr. 700)

67. Historically there has been a delay in transmitting informatio
the County’s personnel office. It is typical for an individual to “be go
the personnel office is notified. (Tr. 702, 711-12)

68. All final checks are issued in the form of a paper check requi:
pick them up in person and return County property such as keys and ic
689, 699)

69. ..h the Cou s :rsonnel office became aware of Compl
termination, it reversed the last electronic payroll deposit made to her .
2010. (Complainant’s Exh. 15; Tr. 696) Instead, the County’s person
Complainant a p:._ 2t check on December 10, 2010 so she could retriev

from the Legislature. (Tr. 698-99)

OPINION AND DECISION

Employment Relationship

E)

The Legislature argues that Miller-Williams was Complainant
office, and therefore, the Legislature is not liable for any of the workpl

raised by Complainant.

-11 -
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N.Y. Exec. Law, art. 15 (“Human Rights Law™) defines an “e1
by making reference only to the number of persons in its employ. It¢
that would give insight into whether an employer-employee relationsl
elements that should be considered in detenmining if such a relationsh
engagement of the employee; (2) the payment of salary or wages; (3)
and, (4) the power or control over the employee’s conduct. State Div.
v. GTE Corp., 109 A.D.2d 1082, 1083, 487 N.Y.S.2d 234, 235 (4th D
element is the fourth element, in that an employer-employee relations!
upon evidence that the employer exercised “control over the results pr
used to achieve the results.” Scott v. Mussachusetts Mutual Life Ins. (
633 N.Y.S.2d 754 (1995) (quoting Mutter of Ted is Back Corp., 64 N.
N.Y.S.2d 742 (1984)).

Und the Human I thts Law, the Legis w IMIll Will
Complainant’s employers. Complainant may have an employment rel
one entity. One relationship does not preclude the existence of anothe
Williams selected, hired and controlled many of Complainant’s daily ¢
aide. Yet, it is also true, based on the facts in this record, that the Legi:
Complainant’s salary and shared authority over Complainant’s activiti
Therefore, the Legislature can be liable for harassment charges raised

employee.

Hostile Work Environment

Complainant argues that Miller-Williams created a hostile wor

her color and age. Under Human Rights Law §296.1(a), it is an unlawi

loyer” in Section 292.5,

s not offer a definition
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power of dismissal;
Human Rights (Emrich)

. 1985). The key

can be found based

iced or over the means
86 N.Y.2d 429, 433,

'd 725, 726, 485

18w :both

»nship with more than

[t is true that Miller-

vities as a legislative
ure controlled

as an employee.

a district office

nvironment based on

discriminatory practice



for an employer "because of the ... age...color ... of any individual to
individual in ¢ pensation or in terms, conditions or privileges of em

In order to sustain a claim of harassment on the basis of age or
demonstrate that she was subjected to a work environment permeated
intimidation, ridicule and insult that was sufficiently severe or pervasi
her employment and create an abusive working environment. Compl:
view the conduct as unwelcome that creates a hostile environment. In
person must objectively view the conduct as severe or pervasive enou,
environment. Father Belle Community Center v. New York State Divi
A.D.2d 44, 642 N.Y.S5.2d 739 (4th Dept., 1996), icave to appeal denie
N.Y.S.2d 533 (1997). When assessing claims of hostile environment .
ultimate decision depends on the totality of the circumstances. Meclnty
Lincoln-Mercury, Inc., 175 M1 .2d 795, 669 N.Y.S.2d 122 (N.Y. Suf
dismissed, 256 A.D. 269, 682 N.Y.S.2d 167 (1st Dept. 1998), appeal ¢
713 N.E.2d 418 (1999), leave to appeal denied, 94 N.Y .2d 753 722 N,

Complainant established that she worked in a very difficult anc
environment. However, Complainant did not establish that her challe
were due to her age or color. Complainant was not credible that Mille
color-based or age-based comments. Complainant did not establish th
workplace directives or decisions were motivated by Complainant’s ag
Dismissal

Complainant alleged that Miller-Williams dismissed her becau

skinned African American. It is an unlawful discriminatory practice fi
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discriminate against an employee in the terms and conditions of emple
and color. Human Rights Law § 296.1(a).

Complainant has the burden to establish by a preponderance ¢
unlawful discrimination occurred. See Miftl v. New York State Div. of
326, 763 N.Y.S5.2d 518 (2003). In all cases involving allegations of
conclusory allegations, unsupported by credible evidence, are insuffic
discrimination. See Gugliardi v. Trapp, 221 A.D.2d 315,633 N.Y.S.2:

Complainant has the initial burden to prove a prima facie case
must show that she is a member of a protected class, that she was qual
she suffered an adverse employment action, and that the adverse actiol
circumstances giving rise to an inference of discrimination. Ferrante
Association, 90 N.Y. 2d 623, 629, 665 N.Y.S. 2d 25, 29 (1997). If Co
showing, the burden shifts to Respondents to present a legitimate, non
its employment action. If Respondents do so, Complainant must show
Respondents have presented was merely a pretext for discrimination.

Complainant established a prima facie case of unlawful discrin
Williams. Complainant is in a protected class based on age and color.
qualified to work as a legislative aide. In October 2009, Miller-Willia
sutfered an adverse employment action that occurred under circumstar
inference of discrimination. In December 2010, Miller-Williams dismi
replaced her with a younger, lighter skinned African American.

However, Miller-Williams presented legitimate, non-discrimin

decision to dismiss Complainant. Complainant had a history of poor v
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legislative aide. Complainant did not show that Miller-Williams’ reas:
unlawful discrimination. Furthermore, Miller-Williams” actions were
employer who wanted to secure Complainant’s employment. First, it
Williams hired Complainant, and then dismissed her, because of her a
Williams was aware of Complainant’s age and color when she hired C
Miller-Williams made several efforts to improve Complainant’s work
dismissing her. Under these circumstances, one can infer that discrim
for the adverse action. Dickerson v. Health Mgmt. Corp. of America,
N.Y.S. 391, 394 (1st Dept. 2005). “There is an inherent implausibility
protected class and then discriminating against that person on the basi:

status.” Youth Action Homes v. State Div, of Human Rights, 231 A.D.

447, 452 (1st Dept. 1997).

ORDER
On the basis of the foregoing Findings of Fact, Opinion and De
provisions of the Human Rights Law and the Division’s Rules of Praci

ORDERED, that the complaint be and the same hereby is dism

s

Martin Erazo, Jr.
Administrative Law Judg

DATED: June9, 2014

Buffalo, New York
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