STATE OF NEW YORK
DIVISION OF HUMAN RIGHTS

STATE DIVISION OF HUMAN RIGHTS
On the complaint of

JOSEPH A. BRUNNER, JR.,

Complainant,
-against-

NOTICE OF ORDER

NASSAU COUNTY; NASSAU COUNTY AFTER HEARING

POLICE DEPARTMENT,
Respondents, CASE No: 137634E

-and-

NASSAU COUNTY DEPARTMENT OF CIVIL
SERVICE,

Necessary Party.

PLEASE TAKE NOTICE that the within is a true copy of an Order issued herein by the
Hon. Edward A. Friedland, Executive Deputy Commissioner of the State Division of Human
Rights, after a hearing held before Administrative Law Judge David William Bowden. In
accordance with the Division’s Rules of Practice, a copy of this Order has been filed in the offices
maintained by the Division at One Fordham Plaza, Bronx, New York 10458. The Order may be
inspected by any member of the public during the regular office hours of the Division.

PLEASE ALSO TAKE NOTICE that any party to this proceeding may appeal this Order
to the Supreme Court in the County wherein the unlawful discriminatory practice which is the
subject of the Order occurred, or wherein any person required in the Order to cease and desist from
an unlawful discriminatory practice, or take other affirmative action resides or transacts business by

filing with such Supreme Court of the State a Petition and Notice of Petition within sixty days after



service of this Order. The Petition and Notice of Petition must also be served on all parties,

including the Division of Human Rights.

13 2001
DATED: MAR

BRONX, NEW YORK ST. 'I)'E DIVISION OF HUMAN RIGHTS

—

EDWARD A. DLAND
Executive Deputy Commissioner



To:

Joseph A. Brunner
4272 Baldwin Avenue
Baldwin, New York 11510

Reynold A. Mauro, Esq.
353 Veterans Memorial Highway
Commack, New York 11725

Nassau County; Nassau County
Police Department

1490 Franklin Avenue

Mineola, New York 11501

Attention Jack Olchin, Esq.

Nicholas Esposito, Esq.

Nassau County Attorney’s Office
One West Street

Mineola, New York 11501-4820

Nassau County Department of Civil Service
40 Main Street, 2" Floor
Hempstead, New York 11550

Caroline J. Downey

Acting General Counsel

State Division of Human Rights
One Fordham Plaza, 4™ Floor
Bronx, New York 10458

Hon. Andrew Cuomo
Attorney General

120 Broadway

New York, New York 10271
Attention Civil Rights Bureau

Lo



STATE OF NEW YORK
DIVISION OF HUMAN RIGHTS

STATE DIVISION OF HUMAN RIGHTS
On the complaint of

JOSEPH A. BRUNNER, JR.,

Complainant,
-against-
NASSAU COUNTY; NASSAU COUNTY ig]'féﬁ%%igll;%f?li
POLICE DEPARTMENT,
Respondents, | CASE No: 137634E
-and-

NASSAU COUNTY DEPARTMENT OF CIVIL
SERVICE,

Necessary Party.

PROCEEDINGS IN THE CASE

On October 17, 1989, Complainant filed a complaint, thereafter amended, with the New
York State Division of Human Rights (“Division™) charging Respondents with unlawful
discriminatory practices on the basis of disability, in violation of the Human Rights Law of the
State of New York.

After investigation, the Division found that it had jurisdiction over the complaint, that
probable cause existed to believe that Respondents had engaged in unlawful discriminatory practices,
and the case was referred for a public hearing.

After due notice, the case came on for hearing before David William Bowden, an
Administrative Law Judge (“A.L.].”) of the Division. The hearing was held on October 21 and 22,
2003, and August 17, 2004.

Complainant and Respondents appeared at the hearing. Complainant was represented by



Reynold A. Mauro, Esq. Respondents were represented by Nicholas A. Esposito, Esq.

On December 29, 2006, ALJ Bowden issued a recommended Findings of Fact, Opinion,
Decision and Order (“Recommended Order”) for the Commissioner’s consideration. Objections
to the Recommended Order were received by the Commissioner’s Order Preparation Unit by

Complainant’s counsel dated January 10, 2007.

FINDINGS OF FACT

% Complainant attested that he had been employed as an emergency medical technician, by
Respondent Nassau County Police Department. After further study, he was upgraded to a
paramedic. As such, he worked together with the police at emergency scenes. At the time of the
hearing, he had never been treated by any health care provider for any psychological abnormality.
Complainant has never been counseled for failing to perform his duties as a paramedic, under
stress, nor was he ever submitted for counseling, nor evaluation, for psychological reasons. (T. 34-
35X

2 Complainant subsequently applied to Respondent Nassau County for an appointment to the
position of police officer. He passed the Civil Service Commission’s written examination for that
job, and he was notified of his grade. He also took the required medical and psychological
examinations, including the Minnesota Multiphasic Personality Inventory, for that position.
Respondent Nassau County Police Department, thereafter notified Complainant that he had been
disqualified from further consideration for this job, for psychological reasons.

< Complainant appealed his disqualification and visited a mental health care professional of
his own, whose report was submitted to Respondent’s Civil Service Commission. That appeal was
denied by the Nassau County Civil Service Commission. Accordingly, Complainant has never

been considered for appointment to the position of police officer. (T. 16-23). The Division finds

these facts to be undisputed.



4. Complainant attested that after he took the medical examination for his application for

employment as a police officer, he took a written psychological test. Thereafter, he was sent for an

interview to David Sternberg, Ph.D., a psychologist, and he was sent to be examined by Stanley

Shapiro, M.D., a psychiatrist, whose respective reports have been received into evidence, without

objection. Based upon the written psychological testing, some projective drawings and Rorschach

images, in his report to the Civil Service Commission, Dr. Sternberg described Complainant as follows:
A moderately impulsive candidate. . . . Has problems expressing

anger In an appropriate, timely and adaptive fashion.
Recommendation: Doubtful: refer for Psychiatric Evaluation.

(Respondents’ Exhibit O).

3. Dr. Shapiro described Complainant as follows:
... His tendency to behave in impulsive and erratic fashion was
considered to be high. His level of insight in this regard was poor.
There were no indicators of a gross disturbance in his thought
process. His organic mental functions were grossly intact. He was
fully oriented to time, place and person. His memory was intact for
recent and remote events. His intellectual functions were considered
to be within the average range. His insight was limited and his
judgment in critical circumstances was considered to be unreliable. .
.. 1 find that, in my opinion, Mr. Joseph A. Brunner, Jr. is not

capable of carrying out the functions of Police Officer according to
the requirements of the Nassau County Civil Service Commission.”

(Respondents’ Exhibit D).

6. In support of his appeal from psychological disqualification, Complainant submitted the
report of Robert Daley, Ph.D, his psychologist. Dr. Daley did not agree with the disqualification.
(Complainant’s Exhibit 1).

i Respondents’ position is that Complainant could not perform the duties of a police officer
in a reasonable manner because he was deemed by their experts to be “moderately impulsive.” He

was deemed to have anger management problems, and a “poor™ level of insight.

8.



DECISION AND OPINION

Employers are required under the Human Rights Law to make an “individualized

assessment” when considering a job applicant with disabilities. State Div. of Human Rights on

Complaint of Granelle, 70 N.Y.2d 100, 517 N.Y.S.2d 715 (1987); Antonsen v. Ward, 77 N.Y.2d

506, 569 N.Y.S.2d 328 (1991); McCarthy v. Nassau County, 208 A.D.2d 810, 617 N.Y.S.2d 860

(2d Dept. 1994). An employer may not reject a candidate because of his or her disability unless
“the particular disability is such that it prevents the particular individual from performing in a
reasonable manner the particular activities involved in the job or occupation.” Human Rights

Law § 292(21); Antonsen v. Ward, 77 N.Y.2d at 513 (quoting Miller v. Ravitch, 60 N.Y.2d 527,

532,470 N.Y.S.2d 558 (1983)). The burden, however, is on the respondent to establish that the
disability at issue prevents the applicant from performing the job in a reasonable manner. Amot

Ogden v. State Div. of Human Rights, 67 A.D.2d 543, 416 N.Y.S.2d 372 (3" Dept. 1979).

Respondents’ in this case perfoﬁned an individualized assessment of Complainant and
determined that Complainant could not perform the duties of a police officer in a reasonable manner
because his mental condition proved to be “moderately impulsive” and because he had anger
management issues. According to both Respondents’ psychologist and their psychiatrist, after an
examination, it was determined that Complainant displayed anger management problems and a “poor”
level of insight.

Employers have wide discretion in developing hiring standards and related tests. “A
neutral hiring standard which in operation and effect adversely affects employment opportunity
for a protected class of persons is not proscribed . . . if it bears a rational relationship to job

performance.” Sontag v. Bronstein, 33 N.Y.2d 197, 351 N.Y.S.2d 389 (1973). Where a

prospective employee’s disability would cause a direct threat to the property or safety of others,
the employer may refuse to hire the applicant based upon his disability. Doe v. Roe. 143 Misc.2d

o



156, 539 N.Y.S.2d 876 (N.Y. Sup.1989), affirmed, 160 A.D.2d 255 (1 Dept. 1990) (citing

Burka v. New York City Transit Auth., 680 F.Supp. 590, 596 (1988)).

Complainant’s Objections have been considered and are without merit. Accordingly,
because Respondent’s doctors, after examination, determined that Complainant’s mental health
was not such that would allow him to safely perform the functions of police officer, the
complainant in this case is dismissed.

ORDER

Based upon the foregoing Findings of Fact, Decision and Opinion, and pursuant to the

Human Rights Law, it is

ORDERED that the complaint be, and the same hereby is, dismissed.

DATED: MAR 13 2007
BRONX, NEW YORK STATE DIVISION OF HUMAN RIGHTS

EDWARD A. FRIEDLAND
Executive Deputy Commissioner




