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PLEASE TAKE NOTICE that the attached is a true copy of the Alternative Proposed 

Order, dated March 29, 2014, and issued on May 29, 2014. by Peter G. Buchenholz, 

/\cljudication Counsel, after a hearing held before Robert J. Tuosto , an Admi nistrative Law Judge 

of the New York State Division of Human Rights (" Division"). An opportunity was given to all 

parti es to obj ect to the Alternative Proposed Order, and all Objections received have been 

reviewed. 

PLEASE BE ADVISED T HAT, UPON R EVIEW, T HE ALTERNATIVE 

PROPOSED ORDER IS H ER EBY ADOPTED AND ISSUED BY T HE HONORABLE 

HELEN DIANE FOSTER, C O MM ISSIONER, AS T HE FINAL O R DER OF THE NEW 

YORK STATE DI VISION O F H UMAN RIGHTS ("ORDER ") W IT H THE FO LLOWNG 

AMENDMENTS: 

• In object ions to the Alternative Proposed Order, Respondent argues that '·the 



evidence suggests" that non-Jewish employees v\ere provided a reasonable 

accommodation or··an alternative area for themselves" fo r lunch/breaks. See 

l~ espondcnt" s June 18. 20 14, letter, p. 4. However. there is no ev idence in thi s 

record to support that con tention. Further, in this record . Responden t presents no 

legal j ustifi cation of its disparate treatment of certain employees based on creed. 

Perhaps there is good reason fo r Respondent's behavior, ho we' er. it has not been 

explained. It is not clea r. fo r instance, why Respondent did not simply prohibit all 

employees. rcgardk ss or creed. from bringing forbidden food into the matzo 

preparation area. Respondent submitted no evidence demonstrating that either its 

policies or the terminat ion of Complainant 's employment were lawful or 

permissible pursuant to an exception to the Human Rights Law. Accordingly. the 

1\l tcrnat ive Proposed Order is adopted. 

• Complainan t conceded hi s employment was to end afte r Passo\ er in 20 I 0. 

(Tr. 11 2) Official notice is taken that in 20 I 0. Passover ended on April 6th . 

. \ ccord ingly, Respondent is liable to Complainant fo r lost wages fo r the four­

\Veek period fol lo\\'ing Respondent 's un lawful terminat ion of his employment on 

March 12th through Apri l 6th . 20 I 0. Calculated at the rate of $265 per week. 

Respondent is li ab le to Complainant for $ 1.060, plus interest at a rate of nine 

percent per annum from March 22. 20 I 0. a reasonable intermediate date. until 

payment is made. 

• rhc remainder of' the Alternative Proposed Order is adopted as the Final Order of 

the Division. 

In accordance with the Di,·ision's Rules of Practi ce. a copy or this Order has been fil ed in 
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the onices mai nta i11cd by the Division at One Fordham Plaza, 4th Floor, Bronx. ew York 

I 0458. The On.lcr may be inspected by any member or the public during the regular onice hours 

ol'the Di\'i ion. 

PLEASE TAKE FU RTHER NOTICE that any party to th is proceedi ng may appeal th is 

Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is 

the subject or the Order occurred. or wherein any person requi red in the Order to cease and desist 

from an unlawful discriminatory practice. or to take other affi rmative action. resides or transacts 

business. by Ii ling \\·ith such Supreme Court of the talc a Pet ition and Noti ce of Peti tion. within 

:-i ix t,· (60) da\ s after service or th is Order. A copy or the Petition and otice of Petition must 

also be :-ien·ed on all part ies. including the Genera l Counsel. 'ew York talc Division or I luman 

Rights. One Fordham Plaza. 4th f.loo r, Bronx. cw York I 0458. Please do not file the original 

Notice or Petition wi th the Division. 

ADOPTED, ISSUED, AN D ORDERED. 

D1\TI-: D: JUN g 9 2C14" 
Bro n-;. cw York 
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Respondent di scr iminated against Complainant when it terminated hi s employment 

because he drank coffee in a work area where only Jewish indi viduals were permitted to cat. 

Accordingly. Complainant is entitled to $5.600 in lost wages and $2.500 fo r the menta l anguish 

he suffered. plus interest. 

THE CASE 

On Ma) I 7. 20 I 0, Complainant fi led a vcri ficcl complaint with the New York State 

Division or I luman Rights ("'Division''). charging Respondent with un lawfu l di scrim inatory 

pract ices relating lo employment in vio lation of . Y. Exec. La'vv, art. 15 ("! luman Rights Law·· ). 

1\lh~r investi gation. the Division fou nd that it had jurisdiction over the complaint and that 

probable cause existed to be lieve that Respondent had engaged in unla,,·ful di scri mina tory 

practices. The Di\·ision thereupon rekrrcd the case to public hearing. 



After due notice. the case came on fo r hearing before Robert .I. Tuosto, an Adm inistrati ve 

Lm,· Judge c ·AU '") or the Division. A public heari ng was he ld on November 4. 201 3. 

Complai nant and Respondent appeared at the hearing. The Division was represented by Robert 

Alan 1k ise ls. l'.sq .. Senior Attorney. Respondent was represented by Barry R. Feerst & 

Assoc iates. 13rookl yn. New York, by Barry R. Feerst, Esq. 

On .l anuai") 8. 20 14. A L.I Tuos to issued a Recommended Findings of Fact. Opinion and 

Dec ision. and Order ("" Recommended Order"" ). Therea fter. Complainant, pro se. fil ed objections 

to the Recommended Order wi th the Commiss ioner"s Order Peperation Unit . 

FfN DINGS OF FACT 

I. l ipon hearing the k stimony and after consideration of all or the evidence, the ALJ 

determined that Respondent pro hibi ted onl y non-Jewish employees from eating in an area in its 

baker:-1 where matzo was prepared. David Rosenberg, Respondcnt" s manager. termi nated 

Complainant ·s employment for dr inking coffee in that area. (Tr. 18-2 1) There is nothing in the 

record to refute these find ings. Respondent had an opportuni ty to contest Complainant' s 

1..',·idcncc and present its 0\\'11 dc lc nse. 

Though Respondent· s representat i\'e. Hershey Rosenberg. " as at the hearing. Respondent 

presented onl y one '' itncss \\'ho provided no testi mony relevant to the termination or 

Complainant" s employment or Respondent" s policies. Responden t provided no evidence or 

argument contradicti ng Complainant"s testimony. The record supports the AL.J's fi ndings and 

they are adopted herein . 

3. Compla inan t earned approx imately $265 per week while he was employed by 

Respo ndent. (Complninant ·s ex hibi t I; Tr. 14. 20, 122) After his employment was terminated on 

'.\1arch 12. 20 I 0. Complainant looked fo r work as a handyman and was eventual ly hired to work 
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in a sun1111er camp during July <111 cl . \ugust \\'here he ea rned $400 per week. In September of 

20 10. hL· \\:t s ernployccl by a clernolition company earning $500 per week. (Tr. 6 1-6-L 120-22) 

It is :111 unl<t\\ rul disc riminatory pract ice for an i:m ployer to di sc riminate against nn 

emplo:·l·c because l>r hi s creed. See I luman Rights I.a\\'~ 296.1 (a) 

Respondent discr iminated against Complainant in ,·io lat ion or the I luman Rights Lt\v 

"hen it di~ch.1rgcd Complainan t ·s employment fo r drinking coffee in an area or the bakery 

" iiL'l'L' cu l: .1 ~·" ish indi,·iduals \\'Cl"L' pcrrnittcd to cat. /\ccorclingly. Complainant is en titled to an 

~"'<ml or rnmpensatory damages. See I luman Rights Law§ 297...J.(c). /\complainant has a duty 

to L'\l'rc ise clil igenl.:c to mitigate hi s damages by making reasonable efforts to ohtain comparable 

i:rnploymcnl. See Nio Mor Rest. 1• . . Ve 11· )'ork Stale Div. o{Hu11u111 Rights. 270 /\ .D.2d 47. 704 

'-.:. Y.S.::'.d ::'.30 (I ' 1 Dep t. 2000) (l.:i ti ng Stote Di1 •. v( !!11111m1Rights 1•. North Q11eens1·iell' l/0111es . 

...,:' . \.D .~ d 819. 42 71\. Y.S.2d 483 {2d Depl. 1980)). The burden is on Respondent to prove 

Cumpl :1i na11t ·slack or di ligent cl"forts to rn itigate damages. See Walter .\lotor Truck ( 'o. v. i\'e11· 

l'ork Stute l/1111 w11 Rig/1/s 1/ppeul /Jd. 72 A.D.2d 635. 421 N.Y.S.2d 13 1 (3rd Dept. 1979). 

Complainant earned approx imately $265 per week "hilc employed by Respondent. After his 

l'lllplo~ l ' ll' lll \\:IS terminated on larch 12, 20 I 0. Complai nant looked fo r \\'Ork and, in Jul) or 

~010. l( iund L' lllploymcnt and l'u ll y mitigated his damages. See 121-129 Bmodirny Realty. Inc. 1· . 

.\'e 11 · ) «J/ k Stole /)ii·. o/'/ l11111w1 Rightv. -+8 A.D.2d 975. 369 N.Y.S.2cl 837 (3 rd Dept. 1975). 

Complainan t is. therefore. entitled to $-+.240 in lost wages calculated at a rate of $265 per \\'!.?Ck 

!"or thl' s1 :xteen-\\'i:ek period from ivbn.:h 12 through .Ju ly I. 20 I 0. 

I! is \\ell -si:ttlcd that an :J\\ard of compensatory damages to a person aggri..: , ·ed by an illegal 

discri111i 1 wtor~ practice ma) include compensation f(x mental anguish. " ·hich 111'1) be based solel) 
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on the compl<1inant"s testimony. S'ee Cosmos Forms, ltd 1•. State Div. <4H unwn Rights, 150 J\. D.2cl 

.+.+2. 5.+ I N. Y .S .2cl 50 (2cl Dept. I 989). Respondent' s cl isc ri rn i natory conduct saddened 

Complai nant and cm1secl him to fee l humiliated. He felt iso lated during the months he was 

looking lor \\Ork. He suffered from insomnia. lost hi s appetite and !Cit depressed. (Tr. 59-60. 

65. 12 1) Considering thi s together with the short duration of hi s employment. $2.500 is 

appropriate to compensate hi m fo r the menta l anguish he suff"e red as a resul t of the 

discrimination. Sec' Stale Di1•. o/ H 11111un Rights v. Croll'n Go11r111e1 Deli Corp., 278 A. D.2cl 11 2 

( I st Dept. 2000). 

Complainant' s remain ing allega tions are hereby dismissed fo r the reasons set lo rth in the 

/\ L.I" s Rccorn mended Order. 

ORDER 

On the basis or the fo regoing Find ings of Fact. Opinion and Decision, and pursuant to the 

prO\·isions of the I luman Rights Law and the Division ·s Rules o f Prac ti ce. it is hcreb) 

ORDl: RLD. that the complaint of discrimi nation based on race, color and national origin 

is di srni ssL·d: and it is further 

ORDl ~R L.'. D. that the cornpla int or di scrim inat ion based on creed is sustai ned: and it is 

rurther 

OR Dl:R LD, that Respondent, its agents, representati ves. employees, successors and 

<1ss igns shall ce<1se and desist from discri minati ng in employment in violation 01· the Human 

Ri ghts I. a\\·: and it is l'u rthcr 

ORDrRED, that Respondent, its agents . representat ives. employees. successors and 

assigns shall take the IO llo\\·ing affirmati ve actions lo effec tuate the purposes ol"thc Human 

Rights l.m\: 
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I. Wi thin si:-;ty days or the dntc o r the Final Order. Respondent sha ll pay to Complainant 

$2.500. \\'ithout any wi thhold ings or deductions. as compensatory damages for the angui sh he 

sulkrcd as a result or Respondenl· s di sc riminatory ac tions. Interest on the mrnrd shall accrue nt 

a rnte or nine percent per annu111 from the date of the Final Order until the date payment is made. 

1 With in sixt:· dnys or the clnte or the Final Order. Respondent shall pay to Complai nnnt the 

sum orS-L2-W !'or lost \\ages. \\'ithout any \\'ithholdings or deductions. Interest shall accrue on 

thi :, amount <1 t a rate of nine percent per annum 1·rom Ma) 9. 20 I 0. a reasonable intermediate 

date. unti l Lill' date payment is nrnck by Respondent. 

3. ·1 hL' JX I) me1lls shall be made in the fo rm or a certi fied check made payable lo the order or 

C'o111plai n:1nt and deli,·ered to him at hi s home add ress b) certified mail. return receipt requested. 

-1 . Within si.\ t:· d<tys or the date or the Comm iss ionet_.s Final Order. Respondent shall 

prominently post a full -sized copy o f' the Division's poster (available at the Division \\'ebsite a 

\\ \\ \\ .dhr.ny.gov/s ites/default/ filcs1doc/poster. pcl l) in places on Respondent' s prem ises wh..:n..: 

employees arc likely to \'iC\\' it. 

5. l\c:,.pnndenl sha ll s imultaneously rurni sh wri llcn proo f or its compl iance \\' ith the 

dircl'li\L·s con tained in the Final Order to the Ne'' York State Di,·ision or I luman Rights. /\ll n: 

l~arharn Buoncristiano. One Fordh:im Plaza. -l111 Floor. Bronx. lew York I O-l58. 

6. Respondent shall coopera te \\'it h the Division du ring any investigation into compliance 

'' ith the direi.'. ti,·es contained in the Final Order. 

!) ,\ ITD: Mc.. .. c.h Z..C\ 1ul~ 
Bronx. NC\\ York 
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Peter G. Buchcnhol1.: 
Adjudication Counsel 




