






































105. On February 1, 2012, Jan noted in an e-mail that Complainant returned to work that day 

and that "So far, she has used up 19 of her 23 [personal] days for the entire year." (Respondent's 

Exh. 108; Tr. 573) 

106. On February 13, 20 12, Jan noted in an e-mail that Complainant would not be in that 

day, and that "This would be the 2 151 [personal] day that Lourdes has taken this year. She has 

only 2 more [personal] days left fo r the entire year." (Respondent's Exh. 11 O; Tr. 575) 

107. On February 17, 2012, Jan sent an e-mai l to Respondent' s HR personnel noting that 

Complainant's personal days fo r the entire year ran out the previous day. (Respondent's Exh. 

111; Tr. 252, 337, 576) 

March. 2012--Complainant 's Employment is Terminated 

108. On March 3, 2012, Complainant's employment was terminated for unsatisfactory 

performance. It was noted on the termination form that Complainant failed to meet her 

performance goa ls for the months of December, 201 1, and January and February 20 12. 

(Respondent's Exh. 114; Tr. 97-98, 260, 263, 272, 309, 338, 340, 463, 523, 525, 593-94) 

109. Specifically, Complainant, in the month before her employment termination, failed to 

meet her goals in all of the following six categories: 

Category 
lnvestment Sales Points 
Insurance Sales Points 
Mortgage Sales Points 
Client Contacts 

Contacts 
Appointments Kept 

(Respondent' s Exh. 114; Tr. 626-28) 

Goal 
13,429 

1,990 
3,066 

240 
280 
60 

Actual 
0 
0 
0 
14 

190 
30 

110. Complainant testified "I don' t know" when asked if her employment was terminated 

because she was Hispanic or a female. (Tr. 262, 34 1) 
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1 I I. Complainant was replaced by an Hispanic. (Tr. 578) 

January, 2013--Complainant Files Her Second Division Complaint 

1 I 2. On January 10, 2013 Complainant filed her second Di vision complaint under case 

number 10159501 alleging unlawful discrimination based on national origin, gender, sexual 

harassment, disability/perceived di sability and retaliation. (ALJ Exh. 4) 

OPINION AND DECISION 

The Human Rights Law makes it an unlawful discriminatory practice for an employer, 

" ... because of an individual 's ... national origin ... sex ,[or] disability ... to discriminate against 

such individual in compensation or in terms, conditions or privileges of employment." Human 

Rights Law§ 296.1 (a). The Human Rights Law also makes it an unlawful discriminatory 

practice for an employer to, " ... discriminate against any person because he or she has opposed 

any practices forbidden under this article or because he or she has filed a complaint, testified or 

assisted in any proceeding under this article." Human Rights Law § 296.1 (e). 

In discrimination cases a complainant has the burden of proof and must initially establish 

a prima facie case of unlawful discrimination. Once a complainant establishes a prima facie case 

of unlawful discrimination, a respondent must produce evidence showing that its action was 

legitimate and nondiscriminatory. Should a respondent articulate a legitimate and 

nondiscriminatory reason for its action, a complainant must then show that the proffered reason 

is pretextual. St. Mmy 's Honor Ctr. v. Hicks, 509 U.S. 502 ( 1993 ). The burden of proof always 

remains with a complainant and conclusory allegations of discrimination are insufficient to meet 

this burden. Pace v. Ogden Services Corp., 257 A.D.2d 101, 692 N.Y.S.2d 220 (3d Dep't., 

1999). 
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In order to establish a prima facie case of hostile work environment, a complainant must 

show that the workplace is permeated with di scriminatory intimidation, ridicule, and insult that is 

sufficientl y severe or pervasive to alter the conditions of the victim's employment and create an 

abusive work environment. Forrest v. Jewish Guild/or the Blind, 3 N.Y.3d 295, 786 N.Y.S.2d 

382 (2004), quoting Harris v. Forklift Sys., Inc. 5 10 U.S. 17 (1993). Whether an environment is 

hostile or abusive can be determined only by looking at all of the circumstances, including the 

"frequency of the discriminatory conduct; its severity; whether it is physically threatening or 

humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an 

employee's work performance. The effect of the employee's psychological well-being is, of 

course, relevant to determining whether the plaintiff actually found the environment abusive." 

Harris, at 23. Moreover, the conduct must both have altered the conditions of the victim's 

employment by being subjectively perceived as abusive by the plaintiff, and have created an 

objectively hostile or abusive environment--one that a reasonable person would find to be so. 

See id .at 21. 

In order to make out a prima facie case of retaliation, a complainant must show: 1) she 

engaged in protected activity; 2) the respondent was aware that she engaged in protected activity; 

3) an adverse employment action; and 4) a causal connection between the protected activity and 

the adverse employment action. Pace, 257 A.D.2d at 104. 

In order to establish a prima fac ie case of employment discrimination based on protected 

class membership, a complainant must show: I ) membership in a protected class; 2) that she was 

qualified for the position; 3) an adverse employment action; and 4) that the adverse employment 

action occurred under circumstances giving rise to an inference of discrimination. Forrest, 3 

N.Y.3d 295. 
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In order to make out a prima facie case on the basis of disability discrimination based 

upon an employer' s failure to provide a reasonable accommodation, a complainant must show 

that: 1) the employee was an individual who had a "disability" within the meaning of the Human 

Rights Law; 2) the employer had notice of the disability; 3) with reasonable accommodation the 

employee could perform the essential functions of the position; and 4) the employer refused to 

make such accommodations. Pimental v. Citibank, NA., 29 A.D.3d 141 , 811N.Y.S.2d381 (1st 

Dept. 2006). 

COMPLAINANT'S FIRST COMPLAINT 

Hostile Work Environment 

Complainant alleges that Camberari's conduct towards her while she worked at the 2 

Park Ave. branch, as well as her exposure to the lunchtime movies at the Soho branch, each 

constitute an actionable hostile work environment. 

As to the first allegation, the record establishes that Complainant made out a prima facie 

case of hostile work environment on the basis of Camberari 's workplace conduct while he was 

her superior. Here, Camberari engaged in the outright harassment of Complainant when he 

wrongfully withheld her pay, and when he threatened to have her employment terminated for 

comments that she made during Respondent's investigation of him. The record also showed that 

Camberari also engaged in such boorish behavior that he changed the nature of Complainant's 

workplace environment. Complainant stated in her contemporaneous e-mail that Camberari 's 

conduct at work made her unable to sleep, that she was no longer able to work under him, that he 

had been profane and aggressive towards her and her coworkers since she started working for 

Respondent, that he referred to minority coworkers as "monkeys", and that she witnessed him 

slap a coworker on the bottom with a pen. 
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However, despite Complainant having proved the creation of a hostile environment by 

Camberari as a matter of law, the record does not show that Respondent was itself liable for hi s 

conduct. Matter of Totem Taxi v. New York State Division of Human Rights, 65 N.Y.2d 300, 

305, 49 1 N.Y.S.2d 293 (1985)(employer not he ld liable for an employee 's discriminatory act 

unless the employer became a party to it by "encouraging, condoning, or approving it"); see 

Maller of Stale Div. of Human Rights v. St. Elizabeth's Hosp., 66 N.Y.2d 684, 687, 496 N.Y.S.2d 

411 ( 1985); Maller of Medical Express Ambulance Corp. v. Kirkland, 79 A.D.3d 886, 913 

N.Y.S.2d 296 (20 10). Here, once Respondent was first made aware of Complainant' s complaint 

regarding Camberari, it did not "encourage, condone or approve" of it. On the contrary, the 

record showed that Respondent acted responsibly by promptly investigating the matter, 

separating Camberari physically from the victim, and terminating his employment within 

approximately three weeks of receiving Complainant 's written complaint. This allows 

Respondent to escape liability for any of Camberari 's acts. 

As to the second allegation, Complainant failed to establish a prima facie case of hostile 

work environment based on Artis ' having allowed the lunchtime movies to be shown in the Soho 

branch during her tenure there. The proof shows that Complainant, rather than having 

subjectively viewed the lunchtime movies as abusive, was instead a participant by watching them 

with her coworkers. Additionally, nothing in the record suggests that the conduct in question 

caused Complainant to be physically threatened, suffer psychological harm or have her work 

environment altered. Finally, it is debatable whether the content of the movies, viewed by 

Complainant as an adult, would fulfill the prima facie case requirement that such conduct be seen 

as objectionably hostile or abusive given that these were non-pornographic, "PG-1 3" and "R" 

rated movies of various genres. 

- 22 -



Therefore, both of these claims must be dismissed. 

Retaliation 

Complainant alleges that, in the time period between complaining to Gallato in January, 

2010 and the August, 2010 fi ling of her first Division complaint, the Coaching Plans, the May, 

20 10 CAF, the PIP, and 2010 mid-year review constituted retaliatory acts. 

The record shows that Complainant cannot establish a prima facie case. Here, 

Complainant did not show that she engaged in the required protected activity during the January 

to August, 2010 timeframe. Complainant did testify that, in January, 20 I 0, she complained to 

Gallato about Artis giving her clients to another PRM. However, even assuming that this 

suffices to meet the first two prongs of the test, Complainant cannot show that she subsequently 

suffered an adverse employment action. A party alleging retaliation must show that a reasonable 

employee would have found the challenged action materially adverse, which in this context 

means that it might have dissuaded a reasonable worker from making or supporting a charge of 

di scrimination. Burlington & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006) (analyzing adverse 

employment action in Title VII retaliation claim). Here, the fact of Complainant' s having been 

the subject of the various documents in question does not, of itself, rise to the level of being 

adverse employment actions for prima facie case purposes. Instead, the several Coaching Plans, 

the May, 2010 CAF, the PIP, and 2010 mid-year review were corrective in nature and solely 

intended to get Complainant to improve her workplace performance. None of these acts 

threatened employment termination and all of the particulars of Complainant' s position, namely, 

job title, salary, etc., remained the same. Further, the record is devoid of any proof that a 

reasonable employee would have been reluctant to make or support a charge of unlawful 

discrimination upon also being the subject of said documents. 
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Therefore, this cla im must be di smissed. 

COMPLAINANT'S SECOND COMPLA INT 

Protected Class Membership 

Complainant alleges that her employment termination was a product of unlawful 

discrimination based on her protected class memberships, namely, having been female and of 

Peruvian Hispanic national origin. 

Once again, Complainant cannot establish a prima facie case. While Complainant 

established the first three prongs of the prima fac ie test, she did not show that unlawful 

discrimination can be inferred from the circumstances of her employment termination. The 

record shows that Complainant's discharge was, in fact, a product of a demonstrated history of 

having rendered subpar work performance. The proof shows that, other than for the "3" rating 

which Complainant received at the beginning of her tenure at the Soho branch, she was, at best, 

an inconsistent performer. The record is replete with instances of time and attendance issues, 

multiple written warnings, and inconsistent ratings which show Complainant's employment 

termination to be free of the suggestion that it was a product of unlawful discrimination. This is 

especially true given that, in three separate instances (the December, 2010 "ramp up" period, her 

2010 year end review and her August, 20 11 production), Respondent did not hold Complainant's 

Jack of production against her. Finall y, Respondent's decision to replace Complainant with 

someone from the same protected class belies the suggestion that it was motivated to act as it did 

due to animus against Hispanics. 

Therefore, this claim must be di smissed. 

Disability/Perceived Disability 

Complainant alleges that Respondent fa iled to reasonably accommodate her on the three 
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occasions when she formall y requested same. 

Complainant's first formal reasonable accommodation request (which, in effect, 

subsumed her prior informal reasonable accommodation request) asked that she be a llowed to 

temporarily work at a branch closer her to her home due to her pregnancy. The record shows 

that this request was granted such that Complainant could do so during inclement weather or 

when she had a doctor's appointment. Nothing in the record suggests that thi s accommodation 

was unacceptable to Complainant during the time that she was pregnant. Therefore, 

Complainant's prima facie case fail s to establish the fo urth element of the test. 

Complainant's second fo rmal reasonable accommodation request was for her to be 

allowed to work permanently at a branch closer to her home on Long Island. The record shows 

that the unique nature of Complainant' s position, i.e., that it was a "customer-facing ro le" 

requi ring her to service the walk-in customers at Respondent' s branch, made it impossible for 

her to be permanently stationed at another branch on Long Island. In thi s instance, 

Complainant' s prima facie case fails to establish the first prong of the test, that is, that she was 

"di sabled" as that term is used in the Human Rights Law. Here, Complainant' s reasonable 

accommodation request was not based on a disability, real or perceived. Instead, Complainant's 

desired an easier commute to and from a branch closer to her home as a permanent work 

relocation which was unrelated to the issue of her pregnancy. However, the law makes clear that 

an employer is under no obligation " to meet the personal preferences of. .. employees ... 

Accommodations need only be ' sufficient to meet the job-related needs of the individual being 

accommodated.' (And] difficulti es commuting to a job need not be accommodated." Raffaele v. 

City of New York, 2004 WL 1969869 (E.O.N.Y. 2004); see also Metz v. County of Suffolk, 4 

Misc.3d 914, 782 N.Y.S.2d 552 (Sup. Ct. Suffo lk Co. 2004). 
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Complainant' s third formal reasonable accommodation request was for a lactation room 

in which to express milk. The record shows that Complainant was provided with a second room 

after the first room was found to be unacceptable. The second room was located at a nearby 

branch approximately e ight minutes walk di stance from the 81
h Ave. branch. Once again, 

nothing in the record suggests that this accommodation was unacceptable to Complainant, and 

she availed herself of the room when needed. Thus, Complainant' s prima facie case fail s to 

again establish the fourth element of the test. 

Therefore, thi s claim must be dismissed. 

Retaliation 

Complainant alleges that numerous workplace acts (being denied short term disability 

leave, her reviews and ratings, the allocation by superiors of PRM clients, the purported fai lure 

to be reasonably accommodated by a transfer to Long Island, the missing desk items, the dog 

treats found in her desk, not having access to CS, and her di scharge) after the fi ling of her first 

Division complaint constitute unlawful retaliation. 

The record shows that the protected activity cited by Complainant as the basis for the 

subsequent aforementioned acts was her first Division complaint. This suffices to establish the 

first two prongs of the prima fac ie test. Once again, as stated above, of the aforementioned acts, 

only Complainant's employment termination can be considered an adverse employment action 

fo r prima facie case purposes. However, as to the fourth prong of the test requiring temporality 

between the protected activity and the adverse employment action, the record shows that the 

nineteen month period between the filing of the first Division complaint (August, 2010) and the 

date of Complainant's employment termination (March, 20 I 2) is too great to meet this 

requirement. See Abram v. New York State Div. of Human Rights, 71 A.D.3d 1471, 1475, 896 
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N.Y.S.2d 764, 768 (4th Dept. 20 10) (temporal proximity must be "very close" in order to 

establish causation); Pace, 257 A.D.2d at l 04-105 ( l 0 months too long a period of time in which 

to establish temporal proximity). 

As to the fourth element of the test, showing temporal proximity is not the only means 

of establishing causation. See Sorrentini v. City of New York, 17 Misc.3d 1102(a) (N. Y. Sup. Ct. 

2007). A causal connection can be shown by either directly demonstrating a retaliatory animus 

or by indirectly establishing temporal proximity, i.e., adverse employment action followed 

closely after complainant's complaint. Morales v. Deluxe Caterers of Shelter Rock, Inc., OHR 

Case No. l 0113699, citing, Torres v. Gristede 's Operating Corp., 628 F. Supp.2d 447, 473 

(S.D.N. Y. 2006). Nevertheless, in this case, the record showed that Respondent had legitimate, 

non-discriminatory reasons to act as it did concerning the multiple incidents cited by 

Complainant as the basis for her retaliation claim. Complainant failed to demonstrate that any of 

these reasons were a pretext for unlawful discrimination. 

ORDER 

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to 

the provisions of the Human Rights Law and the Division ' s Rules of Practice, it is hereby 

ORDERED, that the complaints be, and the same hereby are, dismissed. 

DATED: February 24, 2014 
Bronx, New York 
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