




























55. Complainant alleged that Clark had fa lsified the Rent Manager computer records in 

order to indicate that she had not properly entered the service and repair requests. However, she 

could not remember whether she had actually entered any maintenance requests during the 

month of December 2010. (Tr. 19-20, 161-62, 167, 172-75, 272-75; Respondents' Exhibit 5) 

Complainant's testimony on this issue was not credible. 

56. Complainant testified that beginning in August or September 20 I 0, she had made 

contemporaneous written notes of sexual harassment by Clark; that Clark knew of said activity 

although he had never seen her engaged in taking notes, and that he stated to unnamed persons 

that he had fired her because of it. Complainant was unable to produce those notes at the hearing, 

stating that she had destroyed them. (Tr. 57, 91 -94, 182, 186, 256-62, 270-7 1, 273-74; ALJ 

Exhibit 2) Complainant's testimony on this issue was not credible. 

57. After her termination, Complainant contacted various tenants of the mobile home park 

attempting to convince them that there were title problems with their trailers and that they had 

paid too much for the trailers; organized a public protest demonstration against Clark at the LLC 

and provided written notice of that demonstration to the bank which held the mortgage on the 

LLC; and contacted numerous state and municipal officials regarding alleged deficiencies and/or 

illegalities in the way that Clark ran the LLC. At the public hearing, Complainant denied that she 

had engaged in these activities in an effort to hu1i Clark. Complainant's testimony on this issue 

was contradictory and not credible. (Tr. 155, 158-6 1, 207-09, 220-24, 802-03, 806-07; 

Respondents ' Exhibit 4) 

. OPINION AND DECISION 
I 
\ 

Pursuant to the Human Rights Law, it is an unlawful discriminatory practice for an 
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employer ·'because of the ... sex ... of any individual to discriminate against such individual in 

compensation or in tenns, conditions or privileges of employment." Human Rights Law§ 296.1 

(a). 

Complaiuallf's Employer 

The term "employer" under the Human Rights Law does not include an employer with 

fewer than fo ur employees. Human Rights Law § 292.5. To detennine whether a respondent has 

four or more employees, the Division considers all those employed during the calendar year in 

which the discrimination allegedly occurred and the preceding calendar year. Temporary and 

pati-time workers are included, but the division does not count "casual" employees. Dembek v. 

Clemson Park Condorninium, D HR Case No. 1011 8173 (Mai·ch 22, 20 10). ln making this 

determination, the Division utilizes federal precedent under Title VII of the Civil Rights Act of 

1964, the Age Discrimination in Employment Act, and the Americans with Disabilities Act. 

Under Title VII , a business is considered an employer if it has the minimum number of 

employees "for each working day in each of 20 or more calendar weeks in the current or 

preceding calendar year." 42 U.S.C. § 2000e (b). Adapting the standard for the Division's 

purposes, a Respondent will be considered an employer under the Human Rights Law if it had 

four or more employees fo r 20 weeks or more during 20 11 (the year in which Complainant's 

employment was terminated), 2010 (the year in which Complainant alleges that she was subject 

to discrimination in the form of sexual harassment) or 2009, the calendar year preceding the 

all eged discrimination. 

During the period from the beginning of August 20 10 through the end of December 20 10, 

a 20 week period, the LLC had at least three employees, whi le the Market had at least one 

employee. 
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Testimony indicated that the LLC and the Market were legally distinct entities. However, 

under certain circumstances, two or more fonnally distinct entities may be so interrelated that 

they are treated as a single employer, otherwise referred to as an integrated enterprise, for the 

purposes of antidiscrimination l~w. To determine whether entities are sufficiently related to 

constitute a single employer, four 'factors are considered: (1) the interrelatedness of the 

businesses operations; (2) whether there is common management of the various entities; (3 

whether there is centralized control of labor relations; and ( 4) whetl1er there is common 

ownership of the businesses. Regan v. In the Heat oft he Night, Inc., 1995 WL 413249 (S.D.N.Y. 

1995),Cop/eyv.MoralityinMedia, Inc., 198 1 WL ll8(S.D.N.Y.1981). A complainant need 

not show that each factor exists in order to establish an integrated enterprise, nor is there any one 

factor a complai nant must show. Regan v. In the Heat of the Night, Inc., citing Armbruster v. 

QiAinn, 71 I F.2d 1332 (6th Cir. 1983). The general rule is that the term "employer" should be 

liberally construed to affect the remedial purposes of the antidiscrimination laws. Brower-Coad 

v. Fundamental Brokers, inc., 856 F. Supp. 147, 150 (S.D.N.Y. 1993). 

ln the instant case, both the LLC and the Market were managed, controlled for the 

purpose of labor relations, and owned by Clark. Although these entities were legally separate and 

each fi led its own tax return, it is clear that the two entities were closely interrelated. Monies 

from the accounts of the LLC were occasionally advanced to pay employees of the Market, and 

employees were switched back and fo rth between the two entities depending on day to day 

needs. It is clear that the separation between the two entities was porous, and the legal formality 

of independent corporate operations and identity was not observed. I conclude that for the 

purposes of this case, the LLC and the Market constituted an integrated enterprise. Therefore, 

Complainant's employer had at least four employees during the time relevant to this complaint. 
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St!xual harassment : Hostile Work E11viro11111e11t 

Sexual harassment has been recognized as a form of sex discrimination which is 

actionable under the Human Rights Law. A claim of sexual harassment may be established as a 

result of quid pro quo sexual harassment or as a result of a hostile work environment. Matter of 

Father Belle Community Center v. New York State Div. of Human Rights, 22 1 A.D.2d 44, 50, 

642 N.Y.S.2d 739, 744, iv. denied, 89 N.Y.2d 809, 655 N.Y.S.2d 889 ( 1997). In the instant case, 

Complainant alleges that she was subjected to a hostile work environment. 

in order to prevail in a case of hostile work environment sexual harassment, a 

complainant bears the burden of establishing that: ( I) she belongs to a protected group; (2) she 

was the subject of unwelcome harassment; (3) the harassment was based on her status as a 

member of a protected group; (4) the harassment affected a tem1, condition or privilege of 

employment; and (5) the employer knew or should have known of the harassment and failed to 

take remedial action. Puce v. Ogden Svces. Catp., 257 A.D.2d 101 , 692 N.Y.S.2d 220 (3d Dept. 

1999). Whether a workplace may be viewed as hosti le or abusive-both from a reasonable person 

standpoint as well as from the victim 's subjective perspective-can be determined only by 

considering the totality of the circumstances. Matter of Father Belle Community Center v. New 

York State Div. o_f Human Rights, 22 1 A.D.2d 44, 50, 642 N.Y.S.2d 739, 744, Iv. denied, 89 

N.Y.2d 809, 655 N.Y.S.2d 889 (1997). Complainant must also demonstrate that the conduct was 

sufficiently severe or pervasive so as to alter the conditions of her employment and create an 

abusive work environment. Meritor Savings Bank v. Vinson, 477 U.S. 57, I 06 S. Ct. 2399 

(1986). 

In the instant case, the Complainant is female and thus a member of a protected class. 

The record demonstrates that on numerous occasions during an approximately six-month period 
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of Complainant's employment, Clark, the sole owner and supervisor of both the LLC and the 

Market, subjected her to unwelcome crude sexual remarks and jokes, invited her on two 

occasions to have intercourse with him, asked Complainant to show him her breasts, and, on two 

occasions, touched Complainant in an intimate manner without her consent. Clark persisted in 

this behavior even after Complainant had asked him to stop. Cark's behavior created a hostile 

work environment. This claim is sustained. 

A complainant is entitled to recover compensatory damages for mental anguish caused by 

a respondent's unlawful conduct. In considering an award of compensatory damages for mental 

anguish, the Division must be especially careful to ensure that the award is reasonably related to 

the wrongdoing, supported in the record, and comparable to awards for similar injuries. State 

Div. cf Human Rights v. Muia, 176A.D.2di142, 1144, 575 N.Y.S.2d 957, 960 (3d Dept. 199 1). 

Because of the "strong antidiscrimination policy" of the Human Rights Law, a 

complainant seeking an award for pain and suffering "need not produce the quantum and quality 

of evidence to prove compensatory damages he would have had to produce under an analogous 

provision." Batavia Lodge v. New York State Div. of Human Rights, 35 N.Y.2d 143, 147, 359 

N.Y.S.2d 25, 28 (1974). Indeed, "(m)ental injury may be proved by the complainant's own 

testimony, con-oborated by reference to the circumstances of the alleged misconduct." New York 

City Transit Authority v. New York State Division of Human Rights (Nash), 78 N.Y.2d 207, 216, 

573 N.Y.S.2d 49, 54 (1991 ). The severity, frequency, and duration of the conduct may be 

considered in fashioning an appropriate award. New York State Department of Correctional 

Services v. New York State Div. of Human Rights, 225 A.D.2d 856, 859, 638 N.Y.S.2d 827, 830 

(3d Dept. 1996). 

Respondent' s actions and words made Complainant feel "uncomfortable," "sick," 
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"scared," and on one occasion reduced her to tears. In light of the emotional anguish and 

humiliation resulting from the inappropriate conduct and physical contact, an award of$ J5,000 

is appropriate (see New York State Div. of Hwnun Rights v. Stoute, 36 A.D.Jd 257, 826 N.Y.S.2d 

122 (2d Dept. 2006) (award of $10,000 for mental anguish resulting from sexual harassment 

without physical contact), West Taghkanic Dine:-11, inc. v. New York State Div. of Human 

Rights, I 05 A.D.3d I 106, 962 N. Y.S.2d 748 (Jd Dept. 20 I 3) (award of $20,000 for retal iatory 

termination, and sexual harassment with physical contact). 

Pursuant to § 297 of the Human Rights L~w, the Division may assess civil fines and 

penalties. With reference to the instant case, I find that a civil fine will be appropriate to deter 

Respondent Clark from future discriminatory behavior. Respondent's discriminatory words and 

actions were deliberate, and resulted in humiliation to Complainant. Evidence adduced at the 

hearing indicated that Respondent Clark's financial resources included ownership ofreal 

property and improvements, in the form of the mobile home park and associated buildings, and 

that Respondent Clark had engaged in harassing behavior before. Under the circumstances, a 

civil fine of$ 1,000 for Respondent Clark is appropriate. Because of the closely held nature of 

both corporate Respondents and their complete domination by Respondent Clark, I find that civil 

fines and penalties for the remaining corporate Respondents are not necessary to deter future 

misbehavior. 

Retaliation 

It is an unlawful discriminatory practice for an employer to retaliate or discriminate 

against an employee because she has opposed any practices forbidden under the Human Rights 

Law or because she has filed a complaint, testified or assisted in any proceeding under the 

Hu:nan Rights Law. Human Rights Law § 296(7). 
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Io order to establjsh a prima fac ie case of retr!liation, a complainant must show that: ( i) 

she engaged in activity protected by Human Rights Law § 296; (2) respondent was aware that 

she participated in the protected acti vity; (3) she suffered an adverse employment action; and, (4) 

there is a causal connection between the protected activity and the adverse action. Pace v. Ogden 

Svcs. Corp., 257 A.D.2d 101 , 103, 692 N.Y.S.2d 220, 223 (3d Dept. 1999) (citing Fair v. 

Guiding J.:.yes for the Blind, 742 F. Supp. 151, 154 (S.D.N.Y. 1990); lvfatter of Town of 

Lumberland v. New York State Div. of Human Rights, 229 A.D.2d 63 1, 66, 644 N.Y.S.2d 864 (3d 

D~pt. 1996). 

ln the instant case, Complainant suffered an adverse employment action when her 

employment was terminated by Respondents. However, Complainant fa iled to demonstrate that 

she engaged in protected activity and that Respondents knew of same. Further, Respondents 

presented legitimate, nondiscriminatory reasons for Complainant's termination. Complainant's 

non-performance of the duties of her job, and her deliberate misbehavior while on the job, 

constituted sufficient reasons fo r Respondents to terminate her employment. This claim is 

dismissed. 
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ORO ER 

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to the 

pr0visions of the Human Rights Law and the Division's Rules of Practice, it is hereby 

ORDERED, that Respondents, and their agents, representatives, employees, successors, 

and assigns, shall cease and desist from discriminatory practices; and 

IT IS FURTHER ORDERED, that Respondents shall take the following action to 

effectuate the purposes of the Human Rights Law, and the findings and conclusions of this order: 

1. Within 60 days of the date of the Commissioner's Order, Respondents shall pay to 

Complainant the sum of $15,000 without any holdings or deductions, as 

compensatory damages for the mental anguish and humiliation suffered by 

Complainant as a result of Respondents' unlawful discrimination. Interest shall 

accrue on the award at a rate of 9 per cent per annum from the date of the 

Commissioner's Order until payment is actually made by Respondents. 

2. Within 60 days of the date of the Commissioner's Order, Respondent Clark shall pay 

the sum of$ 1,000 as a civil fine and penalty, by certified check made out to the "State 

of New York" and delivered by certified mail , return receipt requested, to the offices 

of the Commissioner of the Division of Human Rights at One Fordham Plaza, 4th 

floor, Bronx, New York 10458. 

3. Respondents shall furnish written proof to the New York State Division of Human 

Rights, Compliance Unit, Att'n Barbara Buoncristiano, One Fordham Plaza, 4th 

floor, Bronx, New York I 0458, of their compliance with the directives contained in 

this Order. 
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4. Respondents shall cooperate fu lly with the representatives of the Division du!""ing any 

investigation into compliance with the directives contained within this Order. 

DATED: May31,2013 
Bronx, New York 

Michael T. Groben 
Administrative Law Judge 
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