' 'NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS
on the Complaint of

| JENNIFER D. LUTZ, _ NOTICE OF FINAL :
' ‘ Complainant, ORDER AFTER HEARING
V.

o ' Case No. 7940787
RADISSON HOTEL ISLANDIA AND ANDY : s
RAULYNATIF AS AIDER AND ABETTOR AND
COLUMBIA SUSSEX CORP., . o
' Respondent.

| PLEASE TAKE NOTICE that the attached is a true copy of the Alternative Pfoposed
Order, issued on February 8, 2007; by Peter G. Buchenholz, Adjudication Counsél, after a
hearing held before Thomas S. Protano, an Adminisu'ative‘Law. Judge of the New York Siate
Division of Human Rights (“Division”). |
PLEASE BE ADVISED THAT, UPON REVIEW, THE ALTERNATIVE
PROPOSED ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE

KUMIKI GIBSON, COMMISSIONEg, AS THE FINAL ORDER OF THE NEW YOR_K
STATE DIVISION OF HUMAN RIGHTS (“ORDER”). In accordance with the Division's

Rules of Practice, a copy of this Order has .been. filed in the offices maintained by the Division at |
‘One Fordham Plaza, 4th Floor, Bronx, Néw York 10458. Thé Order may be inspected by any

member of the public during the regular ofﬁcié hours of the Division.

PLEASE TAKE FURTHER NOTICE that any party to this proceeding may appéﬂ this f

Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is



the subject of the Order occurred, or wherein any person required in the Order to cease and desist
from an unlawful discriminatory practice, or to take other affirmative action, _resides or transacts
business, by filing with such Supreme Court of the State a Petition and Notice of Petition, within

sixty (60) days after service of this Order. A copy of the Petition and Notice of Petition must

also be served on all parties, including the General Counsel, New York State Division of Human
Rights, One Fordham Plaza, 4th Floor, Bronx, New York 10458. Please do not file thé oﬁgjgal
Notice or Petition with the Division. | |
ADOPTED, ISSUED, AND ORDERED, this 25th day of April, 2007.
KU(MIKI GIBSON —
COMMISSIONER

TO:

Jennifer D. Lutz

One Oak Street
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- STATE OF NEW YORK _
DIVISION OF HUMAN RIGHTS

STATE DIVISION OF HUMAN RIGHTS
on the Complamt of

JENNIFER D. LUTZ

Complainant, | ALTERNATIVE
' PROPOSED ORDER

-against-

. K Case No.
RADISSON HOTEL ISLANDIA AND ANDY 7940787
RAULYNATIF AS AIDER AND ABETTOR AND : ‘
COLUMBIA SUSSEX CORP. v

| Respondents.

Complamant alleged that Respondents discnmmated against her in employment when

Respondent Raulynatif sexually assaulted her. Because Respondent Radison Hotel Islandia was -

on notice that Raulynatif posed a threat and’took no remedial action, Respondent Radison Hotel
Islandia is liable and the cemplaint is sustained. Complainant also claimed that Respondent
retaliated agaiinst her, however, tlie evidence- does not show retaliation nnd that claim, therefore,
is dismissed. Responden_t Raulynatif was never served with notice of this complaint and,
therefore, the claim against him is dismissed. |

PROCEEDINGS IN THE CASE

On (5ctober 16, 1996, Coxnplainant filed a 'co'mplaint with the New York State Division
of Humen Rights (“DiVision”), charging Respondentswith discriminatory_ practices relating to.
employment in violation of Executive 'Law Article 15 of the State of New York.

.After investigation, the Division found that it had jurisdiction over the complaint and thal
probable cause existed to believe that Respondents engaged in an unlawful discriminatory

practice. The Division then referred the case to a public hearing.



After due notice to Respdndept Radisson Hotel.lslandi_a, the case came on foi- pinlic :
hearing_ before '1’h§mas S. Protano, an Administrative Law Judge (“ALJ”) of the Division, ‘A
: - public hea_ring was held von Jurie 1and 2, 2004. Tt was noted at that time, Andy R_aulynatif was -
never served with the complaint, ihe probable ciause determination, or the notii:e of liearing. He
did ndt appear ai the hearirig. |

Complainant was represented by Will_iam D. Wexler, Esq. Respdndenis were represented
by Meyer, Suozzi, English & Klein, P.C., by Barry J. Peek, Esq.; i)f Counsel. | |

Permission to file post-hearing briefs was granted. Counsels for both parties filed tirriely '
briefs. | “ | N |

‘On November 7, 2006, ALJ Protaild issued a Recommended Fmdmgs of Fact, Decision
and Opinion, and Order (“Récommencied Ordé:”) for thie Cbmmissioiier’é considergﬁon; No
Objections to the Recommended Order were filed with the Commissioner’s Oi‘der Prépamﬁori .. o
Unit. | | | |

FINDINGS OF FACT _

1. Complainaiit alleged in her complaint that she was sexually haraésed by Andy * -
Raulynatif and subsequently fired from her position in retaliation for her complaixits of sexual
hax'_assment. Respondent denied the claims. (ALJ’s Exhibits 11, IV). | o

2. Complainant was hired by Respondent, a iiotel, in November of :l 995, as a night auditor.
Her schedule in that position was 1 1. p.m. tci 7 am. While on duty, éhe whs"respons_ible for
maintainixig the front desk, checking customers in and out as needed and tallying the daily
~ receipts from the hotel operation. Except foi a security guard, 'Complainant was the only

‘ employee on duty for most of her shift. (Tr. 3i-32)., During her tenure with Respondent, she -



::, “never received any disciplinary memoranda or written warrlings. She had never taken any sxck
days. (Tr. 33, 344).

3 On March 18, 1996, at about 6:10 a.m., Raalynatif, a cook in Respbndent’s restaurant,
entered.th‘e back room where Complainant was doing paper work. Raulynatif was picking up the
keya to the kitchen, which he did daily at the beglnning of llis shift, before break_fast service.

" Security personnel had left at 6 a.m., leaving Coxnplainant in the hotel by herself. While he was
alone with Complainant, Raulynatif mplested her. He began lay massaging-her shoulders and

~ then rubbed »herbreas}ts, stom_acll and thighls.- He then stopped and left, saying that massages
“_sometinies got out of hand.” Raulynatif’ s actions were not welcomed by Complainant.
(Complainant'-s Exhibit 1, 2; Tr. 34-35). Complainant did nnt react because she was “in shock™
and “scared.” She.described Raulynatif as “big and scar_y.” (Tr. 35). After her shift enlied,
Complainant reported the incldent to Susannel&llen (now known as VISusanne Lofaso), general
manager, who told Cbmplainant' to provide a written statement. (Reapondent’s Exhibit B; Tr. 37- .
38, 118-20). B | |

4, Allen began investigating the incident. She told Raulynatif’s supervisor, Thomas Lofaso,
to secure av‘statement from Raulynatif. (R'esnondent’e Exhibit C; Tr. 121). She then forwarded
that statement, along with Complainant’s statement, to George Muller, of human reseurces. (Tr.
122). Aﬁer'sending' the statement to Muller, Allen suspended Raulynatif. Four days latet,

‘Muller recommended that Raulynatifs emploYment be terminated. Allen terminated

- Raulynatif’s employment that day. (Tr. 124-25).

| 5. Before he molested Complainant, Raulynaﬁf had been the focus of some concern for
Allen. She had heard “through the grapevine” that seme women had complained about

Raulynatif, no one had ever formally complained to her. Allen basically heard complaints



- second hand. (Tr. 117-18, 146-47). Allen’s sister, who was a part-time waitress fof'Reépondent,
did complain directly to Alien that Rgﬁlynatif made inappropriate com;nents to her, but did not |
B make‘ any formal complaint. (Tr. 149). Allen éncouraged the individuals who _tbld her aboixi the -
employees’ complaints to have .them come forw'ard and make formal complainté, but Anone did.
(Tr. 117-18). Si'gniﬁcantly,vAll‘en did notjfy Lofaso about her sister’s complaints and there isno-
evidence in the record fhgt Lofaso took any hctio;i'in response.v (Tt. 153-155). | When asked if
she felt is was inappropriate for Respondent to hiave terminated Raulynatif, Allen mspoﬁdé&, ;‘It e
was qﬁite thé contrary, actually, based on what was happening with my _sister.’_’ (Tr. 125). |

6. After being moiested by Rauiynaﬁf; Céfnplainant testified that she felt éhocked and
embarrassed by the assault and that she felt shocked and exhbarrassed by it ﬁp.un'til. and t'hroughr
the date of the hearing. (Tr. 272). She testified credibly fhat she was scared that she was going -
to be raped. (T 1.296-97). She sought psychologlcal counseling. She testlﬁed that, “[she] was.
having recurrent mghtmares, [she] couldn’t sleep at night, [she] was bemg chased and raped and
people were out to get [her] and [she had] many sleepless nights. [She] started»drmkmg a little
too much and then [she] went into tﬁerapy.” (Tr. 202). She remained in therapy for four years.. -
(Tr.202). |

7 On Sunday, April 14, 1996, Complamant’s car became inoperable and had to be towed to
é mechanic. The followmg day, Complainant leamed at about 5 p.m. that her car could not be
repalred in time for her to ggt to work by 11. She called Joann Garmacm, ﬁ'ont ofﬁce supervisor,
~and informed her that she could not get to work that night because ﬁer car was unavailable.
_ Garmacin mentioned that a taxi could possibiy be arranged and that Respondent might pay for it.
It was not clear to Complainant that the taii Would definitely be authorized, and she-could not -..

pay for it herself. Complainant did not appear for work. (Tr. 80, 134, 291).



8.  Garmacin was tmable to find ab replacement for Comnlainantt.hat night. Garmacin then
called Compiainant back ‘ancll informed her that car trouble was net an acceptable excuse, and she
WOuid have to find away to get to work. (Tr. 81-82). Complainant objected to Garmacin’s call

She was told by Garmacin that Complainant could vbe written up if she failed to arrive for work
and that Respondent’s management had directed her to make the call Complainant then :
“ responded, “management sueks balls,” and challenged Garrnacin by saying “whoever direeted
"you to call me should have called me directly.” (Cdrnplainant’s Exhibit 5; Tr. 82,. 133, 321).
: Complamant dlsputed Respondent's asserhon claxmmg she only said * management sucks.” (Tr.
82). Respondent’s version of the conversatron, however, is credlted Since Complamant had:
- said she wanted to speak to the person who decided her absence was_mexcusable, Gagliardi
called. Complamant (T T. 322) | . |
9. Aﬁer Garmacin hung up, she talked to Maryanne Gagliardi, Allen s admlmstratxve '
assistant. Gagliardi had instructed Garmacin to call Complainant' back to let her know she had to
come to-work. Garmacin informed G_agliardr what Complainant had said. Gagliardi reaffirmed
her position that Complainant had to come into work that night. Cornplainant refused to come to |
| work, and said she did 'not think Gagliardi had any right to call her at home. Gagliardi told
Cemplainant she would be reporting the incident to Allten. in the morning, which she did. The
call, which Gaghardx described as “heated,” took place between 7:30 and 8 p.m. Thus,
Complainant still had three to three-and-a-half hours to find a way to get to work at that point.
(Tr. 325.27). | | -

10. After hearing about the incident, Allen decided Complainant’s elnnleyment had to be

terminated. .'(Tr. 134). She said she made this decision because it was reported to her that

Complainant had taken an unexcused"absence and had said “management suck balls.” (Tr. 135).




She asserted that Complainént’s job was “one of the most important positions;” _She.'sa'id that -
“to have somebody in that position whb felt that way and who wasn’t respons‘ib_le‘in thét matter
- was scary.” (Tr. 136). She crédib]y denied that Complainant’s harassment‘claiﬁls. bl'ayed any '
role in her decision. (Tr. 135). |
L Gagliardi, could fecall only one othér incident in which an employee’s job was terminated
for making inappropriate comments. She said that in 1997 or 1998 a white ~eﬁployw called a |
black employee a nigger_and was fired. (Tr. 371). | . |
DECISION AND OPINION

Complaiﬁant charged that Respondent xs liable for disc‘rimina'tibn baséd’ upon the alléged, '
sexual harassment committed by Raulynanf Addltlonally, she charged Respondent w1th
retaliation for having fired her for makmg the complaint against Raulynatlf The. credxble :
evidence supports her claim that Respondent is liable to her for a hostile work envxronment and
this claim is suétainéd. Because the credible evidence does nét support her ‘rétali-a'.tior'l claim, that
claim is dismissed. ‘. |
Sexual Harassment

Executive Law, Article 15 (Human Rights Law), §296.1 (a). states that “[ilt shall be an
unlawful discriminatory practice ... [ﬂdr an employer ... because of ... sex .. ..‘to"disc:'irriinate .
against such individual in compen_sation‘or in tenhé, conditions or privileges of employment.”
Discrimination based on sex includes sexual harassment.

Complainant alleged that Respondent’s harassing behavior created .a hostile work
environment. “A hostile work environment exists when the workplace is permeated with
discﬁminatory intimidation, ridicule, and insulf that is sufficiently severe or'pervasi\)e to alter the

conditions Qf the victim’s employment” (internal quotations. omitted). Beharry.v. Guzman, 823



N.Y.S.2d 195 (2d Dept 2006) (cztmg, Father Belle Community Ctr. v. New York State Dzv of. Human
Rzghts 221 A D.2d 44,50, 642 N.Y.S. 2d 739 (4th Dept 1996) (citing, Harris v. Forklift Sys, Inc 510
U. S 17 (1993))).

. “Whether conduct or words are unwelcome_ and whether ﬁ wquplace should be viey)ed as
hosﬁle or abusive can only ‘be determined by c;,onsidering the totality of the circumstances. In .
~ determining 'Whether‘a plaintiff was subjeCted to a hostile wqu environment a court may consider the -
frequency of the dis’crirniﬁatory condﬁ_ct, its sgvefity, whether it was physically threatening or
-hmﬁiliaﬁng 6r a.mere offensive utterance and whether it unreasonably iﬁterfered with the plaintiff’s
work perforrnance.” Mcintyre v Manhat_tén F ord, Lincaln-Mércurjz, Inc., 175 Misc.2d 795 R 803, 6‘69 4
N.Y.S.}-chl 122 (N.Y. Sﬁp. Ct._ 1997), appea] dismissed, 256 AD.2d 269 (1st Dept. 1998),- appedl |
dismissed, 93 N.Y.2d 919 (i 999), -leai:e to appeal dénied 94 N.Y.Zd 753 ( 1999).

“[w]hether a workplace may be viewed as hostlle or abuswe from both a reasonable
person’s standpoint as well as from the victim’s subjective perspectlve can be determmed only
by cons1der1ng the totality of the cxrcumstances.”_ Father Belle Comm. Ctr. v. New York State
Div. of Human Rights, 221 A.D.2d at 51.

In the instant case, wjth respect to the alleged' sexual harassment, Complainant .was the
victim of an unwelcome,bsexuallby harassing act by Raulynatif. vHe physically moAl'ested her,
touching her bré_asts and puﬁing his hand in between her thighs, and thus pci'peﬁ‘ated an act that
| ‘was severe enough to creété a hostile work environment.

“An employer may be held accountable for an employee’s discriminatory acts where ‘the
| employer became a party to it by ‘enco_liraging, condoni_ﬁg or approving i£.’ (Matter of Totem
Taxi v. State Human Rights Appeal Bd., 65 N.Y.2d 300, 305). The acquiescence or failure to

take appropriate action in response to an awareness of discriminatory conduct may constitute



“condonation on behalf of the employer.” .(c'iting State Div. o'fHumdn Rights v. St_‘.} Elizébeth 's

: Hésp., 66 N.Y.2d 684, 687; New York City Health and Hosps. Corp. v. New York State Div. of |
B Human Rights, 236 A.D.2d 310, 31 0;31 1. Ih the instant case, Respondent Radisson Hotel
Islandia was aware of Raulynatif’s propensity for engaging in behavior that coristitutéd a hostile
work environment. Beyond the seye_ral hearsay complaints Allen heard ﬁ'om female emj:loyeés,
her own sister complained to her. Allen made that complaint known to LofaSc;, yet no remedial
action was taken. Accor_dingly, Respondent Radisson Hotel Islandia is deemed to ha\"e'be;n
aware of Raulynatif’s behavior and thus condoned it by failing to act in fespbnsé." Thus, déspite -
having taken prémpt ahd'appropriate remedial écﬁon in response to Compléiii@nt’s complaiﬁt,
Respondent was in a position to h_avé pre\‘/ented it in the first place and is, .tliphrefbfe, liable.
Respondent Raulynatif was never served with notice of thls complaint and, ther,eforq,’i the‘c'l‘aim. .
against him is dismissed. | |

Complainant is entitled to cofnpensaiory damages for ﬁe mental a.ngl..lish~ ;he.suﬂ'gred asa

result of Raulynatif’s hafass,fnent. Human Rights Law § 297. “[A]n award of el damages toa
persbn aggﬁéved by an illegal discﬁrﬁina_tory practice may include compensétion for mental
anguish.” Cosmos Forms, Ltd. v. State Div. of Human Rights, 150 AD.2d 442, 541 N.Y.S.2d 50
A(2d‘ Dept. 1989). Such compensation may be based solely on a complainant’s testlmony ]d at |
442; see also Cullen v. Nassau Céunty Civil Serv. Comm 'n, 53 N.Y.2d 492, 442 N.Y.S.2d 470
(1.981). It must, however, be reasonﬁb]y related ‘tcl) Respondent’s discﬁminato’ry qqnduci. Quality
C'are v. Rosa, 194 A.D.2d 610, 599 N.Y.S.Zd 65 (2d Dept. 1993);.School Bd of Educ of the
Chapel of thg Redeemer Lutheran Churéh v. NY.C Commissioﬁ on Human Rights, 188 A.D.2d

653, 591 N.Y.S.2d 531 (2d Dept. 1992).



- After being molested by Raulynatif, Complainant testified credibly that she felt shocked

and embarrassed by the assault and that she felt.shocked and embarrassed by it up until and
throﬁgh the date of the hearing. She testiﬁed crediBly that she was scared that she was going to

be raped. It is undisputed that she sought psychological counseling. She testified that, “[she]

was having recurrent nightﬁiiares; [she] couldn’t sleep at night, [she] was being chased and raped .

" and people were out to get [her] and [she had] mahy‘ sleepless mghts [She] started drinking a
little too much and then [she] went into therapy.” She remained in therapy for four years.

Accordingly, in consideration of the degree and duration of Complainant’s suffering and the -

: severity of the harassing conduct, an award of $50,000 will effectuate the purposes of the Human

Rights Law. See Gleason v. Callanan Indus., Inc., 203 AD.2d 750, 752, 61‘0 N.Y.S.2d 671 (3rd
Dept. 1994) (court is to qoﬂsid& tﬁ_e duration, severity, qénsequcnces and physical méniféstations
6f the mental anguish, as well as any treatmenf that plaintiff underwent as a result of her anguish)
(citing New York City Tr. Auth. v State Div. of Human Rights, 78 N.Y.2d 207,573 N.Y.S.2d 49

(1991);' New York State Oﬂ.' of Mental Retardation & Dev. Disabilities v New York State Div. of

Human Rights, 183 AD2d 943,.583 N.Y.S.2d 580 (3rd Dept. 1992)); see also Town of Hethstead -.

v. State Div. of Human Rights, 233 A.D.2d 451, 649 N.Y.S.Zd 942 (2d Dept 1996) ($200,000 to
3500,000 for six complainants who suffered from sexﬁal harassment); Father Belle Commﬁnit)z
Cir. v. New York State Div. of Huﬁzan Rights, 221 A.D.Zd 44, 642 N.Y.S.2d 739 (4™ Dept. 1996)
($60,000 appropriate for émployee sﬁbjected to a hostile work environment). |
~ Retaliation

As for the retalié.tion claim, Coﬁmplainant must show that: (1) she engaged in activity
profecied by Human Rights Law §296, (2) Réspondeht was aware that she participated in the

protected activity, (3) she suffered from a adverse employment action after her activity, and (4).

—



that a causal connection existed between the protected acﬁvity and the adverse aetion teken by
Respondent. See Pace v. Ogden Services Corp., 257 A.D.2d 16] , 692 N.Y.S.2d 220 (3d Dept.
1999) citing, Dortz v City of New Yerk, 904 F.Supp. 127, 156 (S.D.N.Y. 1995). |

In her claim of retaliation; C.omplainantv has established a prima facie case b)% showing .
that she made a complaint of discrimination to Respondent and was terminated shortly thereaﬁer
eespite maintaining a good work record up to that point. Respondent answersb with a legitimate,
non-retaliatory reason foiri ‘ﬁi'ing Complainant. _'Speciﬁcally, Respondent said Complainantfs '
emplOymeﬁt was terminatedi beeause of the comments she made and for refusing to appear for
work. The burden now shifts to Complainant to show that the reasons put forth by Respondeht L
are merely a pretext aﬁd that there was “‘a subjective retaliatory motive for the termination’ of

Complainant’s employment.” Milonas v. Rosa, 217 AD2d 825, 826 (3d Dept., 1995), lv denied, .=
87 N.’f.Zd 806 (1996), quoting Pace University v. New York City Comm. on HWan Rights, 85
N.Y.2d 125, 128 (1995). Complainant has offered no evidence beyepd the timing ofthe
incidents to prove that Respondent’s reasons for terminating her were a pretext. -

By refusing to even consider coming into work and then saying “management sucks
balls,” or even, as she asserted, “management sucks,” Complainant gave Respondent a legitimate
reason to terminate her employment, And, given that Respondent took prompf action in getﬁng
rid of Raulynatif and the offensive, hostile environment he created for Complainant, there is no
: }e\)idence of a retaliatory motive in Respondent’s actions. |

Moreover, Compleinant’s “implacable refusal to follow a reesonable work order was
considered an act of insubordination justifying immediate discherge. ..[and] such conduct cannot
be tolerated because it potentially jeopardizes business operations.” Citibank v. N.Y. State Div. of

Human Rights, 277 A.D.2d 322, 325, 643 N.Y.S.2d 68, 70 (1¥ Dept. 1996). After evaluating the -

- 10 -



incident and considering the Complainant’s position of responsibility, Allen determined that '

Cosnplainani’s .employment had to be tenninated. | |
There is no evidence that Respondent’s stated, .independent, non-retaliatory reason was

pretextual. Milonas, at 829.- |

| ORDER

" On the basis of the foregoing Findings of Fact, Opinion and ]jeciSion, and pursuant o the provisions of

the Human Rights Law, it is

ORDERED that Complalnant’s eomplamt regardmg retaliation be and herby is dlsmlssed and o

1t is further

ORDERED that Complainant’s claim against Andy Raulnatif be and hereby is dismissed; itis
o _ B o o

ORDERED that Complainant’s claim against Respondent Radisson Hotel Islandia regarding
sex dlscrumnatlon be and hereby is sustained; and it is further

ORDERED that Respondent Radlsson Hotel Islandia, its agents, representatlves, employees,
successors and asslgns shall cease and desist from dlsenmmatmg in employment based on sex in
violation of the Human Rights Law; and itis further

‘ ORDBRED that Respondent Radlsson Hotel Islandla its agents, representatives, employees, -

successors and assigns shall take the following affirmative action to effect the purposes of the Human '
Rights Law: |

l Within sixty days from the date of the Final Order Respondent Radlsson Hotel Islandia shall
pay to Complalnant compensatory damages for mental anguish and humlhatmn, without any deducuons
or Wifhholding whatsoever, in the amount of $50,000.00. Interest at a rate of nine percent per annum

shall be awarded from date of this order until the date payment is made.

- 11 -



5. The aforesaid payment shall be made by Respondent in th¢ form of a certlﬁed check -
made payable to the order of Complainant and delivered to the Complainant’s counsel, William D..
Wexler, Esq. at his office address of 816 Deer Park Avenue, P.O. Box 2310, North 'Babyldn,, '

New York 11703, by registered mail, return receipt requested

6. Respondent shall sxmultaneously fumxsh written proof of the aforesaid payments to the .

Acting General Counsel of the Division, Caroline Downey, Esq at her office address of One Fordham -

Plaza, 4th Floor, Bronx New York 10458, and shall cooperate with the representatlves of the Dlmsnon

during any investi gatlon into thexr comphance with the directives contained in thlS Order

AN
pateD; AN 08 2““7 o |
Bronx, New York ‘ STATE DIVISION OF HUMAN RIGHTS
/ s Z . A . \.., v

Peter G. Buchenholz
Ad_]udlcatlon Counsel
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