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Division of
Human Rights

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS
on the Complaint of

ANGELA VASSALLO,
Complainant,
V.

HEAD INJURY ASSOCIATION,
Respondent.

Federal Charge No. 16GB703461

NOTICE AND
FINAL ORDER

Case No. 10188923

PLEASE TAKE NOTICE that the attached is a true copy of the Alternative Proposed

Order. issued on August 30, 2019, by Peter G. Buchenholz, Adjudication Counsel. after a

hearing held before Robert M. Vespoli, an Administrative Law Judge of the New York State

Division of Human Rights (*Division™). An opportunity was given to all parties to object to the

Alternative Proposed Order, and all Objections received have been reviewed.

PLEASE BE ADVISED THAT, UPON REVIEW, THE ALTERNATIVE

PROPOSED ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE

ANGELA FERNANDEZ, COMMISSIONER, AS THE FINAL ORDER OF THE NEW

YORK STATE DIVISION OF HUMAN RIGHTS (“ORDER”) WITH THE

FOLLOWING AMENDMENTS:

o The Alternative Proposed Order (“APQO”) is adopted in its entirety with the







































Division of

Human Rights
NEW YORK STATE
DIVISION OF HUMAN RIGHTS
NEW YORK STATE DIVISION OF
HUMAN RIGHTS
on the Complaint of
ALTERNATIVE
ANGELA VASSALLO, PROPOSED ORDER
Complainant,
v. Case No. 10188923
HEAD INJURY ASSOCIATION,
Respondent.
Federal Charge No. 16GB703461
SUMMARY

Respondent unlawfully discriminated against Complainant when it denied her a
reasonable accommodation for her pregnancy-related condition and terminated her employment.
Accordingly, the Complaint is sustained, damages are awarded and a civil fine and penalty is

assessed.

PROCEEDINGS IN THE CASE

On July 17,2017, Complainant filed a verified complaint with the New York State
Division of Human Rights (“Division™), charging Respondent with unlawful discriminatory
practices relating to employment in violation of N.Y. Exec. Law, art. 15 (“Human Rights Law™).

After investigation, the Division found that it had jurisdiction over the Complaint and that
probable cause existed to believe that Respondent had engaged in unlawful discriminatory

practices. The Division then referred the case to public hearing.






5. According to Valerie Schaefer, Respondent’s Director of Human Resources, an employee
was to notify her manager if she was to be out due to iilness. Schaefer was unaware of what an
employee was to do if the manager was unavailable. (Tr. 101, 116-19) On June 20th, Passaro
was on vacation. (Tr. 46) Schaefer did not know who was handling absence cails for
Complainant’s group. There is no evidence that she made any attempt to find out. (Tr. 120)

6. Pursuant to Respondent’s Employee Handbook, an employee who is out sick must call
her supervisor or supervisor-on-call a minimum of one hour prior to the start of the shift.
(Respondent’s Ex. 1)

7. At 4:30 a.m. on Tuesday, June 20th, pursuant to normal practice when a supervisor is on
vacation, Complainant called Najae Jones, another day program manager, and left a voicemail
stating that she was unable to work later that day because she was in the hospital. (Tr. 45-47, 56)

8. That night, Complainant left another voicemail with Jones that she was still in the
hospital and would be unable to make her shift the next day. (Tr. 47-48)

9. On the 21st, Jones called Complainant’s mother, who was Complainant’s emergency
contact, to inquire about Complainant’s status. Complainant’s mother confirmed that
Complainant was still in the hospital. (Tr. 17-19, 48-49)

10. According to Schaefer, when an employee failed to show up at work and did not call,
Respondent’s practice was for a manager to call the employee. If they were unable to reach the
employee after a few hours, the manager was to contact Human Resources and a Human
Resources employee would reach out to the emergency contact. (Tr. 131) There is no evidence
this occurred in this case.

11. According to Schaefer, Respondent has no leave without pay unless the employee

qualified for leave under the Family Medical Leave Act (“FMLA”). (Tr. 105-06; Respondent’s



Ex. 1)

12. Managers were to notify Human Resources when an employee was out and about to
exhaust their leave time because the managers were not necessarily aware if the employee
qualified for FMLA leave. Schaefer would then make that determination. (Tr. 105-06)

13. On June 21st, Kristen Daniels, a senior manager, notified Schaefer that Complainant was
absent and that her accrued leave time had been exhausted. (Tr. 84, 105, 155) There is no
evidence as to how Daniels became aware that Complainant was absent, nor as to whether
Daniels was aware that Complainant was in the hospital. Schaefer determined that because
Complainant had been employed for less a year, she was not yet eligible for FMLA leave. (Tr.
83-84, 106, 108, 145, 151, 155).

14. Though Respondent’s Handbook states that it provides reasonable accommodations,
according to Schaefer, Respondent’s practice is to terminate the employment of any employee
who is absent from work without leave accruals, regardless of the reason for the absence.
Schaefer explained, “our policy is our policy. We don’t have a leave without pay policy, doesn’t
matter their circumstances.” She further acknowledged that it did not matter if the employee was
sick. (Tr. 104-05, 111, 139, 155-56; Respondent’s Ex. 1)

15. On June 21st, after seeing that Complainant had no remaining sick or vacation time,
without speaking to Jones or reaching out to anyone in Complainant’s department, Schaefer
decided to terminate Complainant’s employment. She discussed the decision with Respondent’s
Chief Executive Officer, Liz Giordano, who approved it. (Tr. 56, 109, 120-21, 138-39, 146)

16. Schaefer and Giordano were not personally aware that Complainant was pregnant or had
any pregnancy-refated medical conditions at the time they decided to terminate Complainant’s

employment. (Tr. 121-22, 130, 151-52)



17. At about 10 p.m. that evening, unaware that her employment had been terminated,
Complainant left Jones another voicemail informing her that she would be out for the remainder
of the week because she was still in the hospital. (Tr. 51)

18. By Thursday the 22nd, Complainant’s blood pressure had stabilized and she was
discharged from the hospital with a doctor’s note clearing her to return to work on Monday June
26th. (Tr. 52; Complainant’s Ex. 3)

19. Complainant returned to work on the 26th, with the doctor’s note, ready to work. (Tr. 53-
54, 108; Complainant’s Ex. 3)

20. Complainant met with Schaefer that day, gave her the note and told Schaefer that she was
pregnant and had been absent because she had been in the hospital. (Tr. 56, 108, 121-22)

21. Schaefer informed Complainant that her employment was terminated. (Tr. 107-09;
Complainant’s Ex. 4) Schaefer did not give any consideration to the doctor’s note. According to
her, Complainant was not asking for an accommodation. She “wasn’t disclosing what she was in
the hospital for and I was not asking as it was none of my business.” (Tr. 138, 140, 143)

22. Schaefer told Complainant that she could reapply for her position as a new hire. Schaefer
claimed that she would expedite the rehiring process and have Complainant back to work by the
end of the week. (Tr. 57, 85,109, 111, 131, 133-34, 148-49) Complainant testified that she was
not assured she would be rehired and was not offered an expedited process. (Tr. 57, 85) In any
event, had she been rehired, she would have lost any accumulated benefits and been required to
go through new hire training. (Tr. 133, 148-51; Respondent’s Ex. 1) Schaefer’s claim that
Complainant was guaranteed rehire is not credited. If Schaefer wanted Complainant back to
work, there is no evidence as to why she could not have merely reversed the decision to

terminate her employment.



23. When Schaefer informed Complainant that her employment was terminated, Complainant
immediately became extremely upset. She was confused and was worried about her finances, as
her job was her only source of income. Her blood pressure increased. (Tr. 54, 58, 67-68)
Schaefer confirmed that Complainant was visibly upset and unable to understand why she had
been discharged. (Tr. 108-09)

24. According to Complainant’s mother, Complainant was hysterical after her employment
was terminated. She was very upset, distraught and had trouble comprehending what had
happened. She was extremely stressed. Thereafier, her health declined. Her blood pressure
went up again and the following week, Complainant lost the pregnancy. Complainant testified
that as a result, ““I was in shock. And [ became emotionally distraught. This was very hard to
even comprehend at the moment. And [ had to stay [in the hospital] to be monitored and have a
delivery and it took about two days of labor.” (Tr. 70) Complainant’s mother testified that
Complainant initially shut down emotionally. Eventually Complainant saw a therapist on two
occasions. (Tr. 26-29)

25. Complainant was thirty-three weeks pregnant at the time. The loss and grieving led to
her feeling “very depressed.” She felt like she did not know how to deal with the loss of the
baby and the loss of her job and her whole life changing in the matter of a week. (Tr. 71)
Complainant’s distress continued through the day of the hearing. (Tr. 70)

26. After the termination, Complainant applied for and received Unemployment Insurance.
She received $252 per week until the last week of October 2017, when she started working for
FRMB Inc., Omnimed Evaluation Services earning $13.75 per hour for approximately thirty-five
to forty hours per week. (Tr. 73-75, 77, 89; Complainant’s Ex. 1, 7)

27. According to her earning statement, Complainant earned $13.25 per hour for regular



work and $17.23 per hour for weekend work. (Complainant’s Ex. 5, 6)

28. Complainant testified that when she started working for Respondent, “I had the intention
of growing and possibly seeking higher positions and making a career. And now I’m working
somewhere that isn’t on track of what | wanted to do. I liked working with individuals that had

brain injuries and of that nature and where I am now, 1 have no room to grow.” (Tr. 78)

OPINION AND DECISION

Respondent discriminated against Complainant in violation of the Human Rights Law
when it failed to reasonably accommodate her disability and terminated her employment.

The Human Rights Law requires employers to provide reasonable accommodations to the
known disabilities or pregnancy-related conditions of its employees. See Human Rights Law
§ 296.3(a). Reasonable accommodations may include modifying employees’ work schedules or
adjusting schedules for treatment or recovery and providing reasonable time for treatment and
recovery. See 9 N.Y.C.R.R. §§ 466.11(a)(1) and (2), (c)(3), (1)(1) and (3).

In the instant case, in order to succeed on her claim, Complainant must establish that she
was a person with a pregnancy-related condition within the meaning of the Human Rights Law,
that her employer was aware of her condition, that with a reasonable accommodation, she could
perform the essential functions of her position, and that Respondent refused to make such
accommodation. See Abram v. State Div. of Human Rights, 71 A.D.3d 1471, 1473, 896
N.Y.S.2d 764, 767 (4th Dept. 2010). An accommodation is not required if it would impose an
undue hardship on the employer’s business operations. See Human Rights Law § 296.3(b).

Complainant has met her burden. 1t is not in dispute that Complainant suffered from a
pregnancy-related condition during the relevant period. A pregnancy-related condition is defined

in the Human Rights Law to include a medical condition related to pregnancy which is



demonstrable by medically accepted clinical or laboratory diagnostic techniques. The condition
must be one that would not prevent a complainant from performing her job in a reasonable
manner with a reasonable accommodation. Such a condition is regarded as a temporary
condition under the law. See Human Rights Law § 292.21-f,

Complainant’s doctor diagnosed Complainant as suffering from high blood pressure as a
result of her pregnancy. Consequently, Complainant’s life and pregnancy were at risk. Other
than her need for five days’ leave to seek medical attention and recover, Complainant was able to
perform the functions of her job. Accordingly, Complainant was a person with a pregnancy-
related condition under the Human Rights Law.

Respondent had a policy and practice by which employees were to notify a supervisor
when they were to be absent because of illness. By virtue of Complainant having followed that
policy and practice, she put Respondent on notice and, thus, Respondent was aware of
Complainant’s condition. Though Schaefer and Giordano were not personally aware of
Complainant’s medical status when the decision to terminate her employment was made, Jones,
the supervisor whom Complainant notified, received Complainant’s messages evidenced by her
having called Complainant’s mother to follow-up on Complainant’s status. In any event, after
that call, she was certainly aware of Complainant’s condition. It is not apparent why Jones failed
to communicate the information the Schaefer, but because Complainant followed Respondent’s
procedure, Respondent cannot now claim it was unaware. Under traditional agency principles,
Jones’s knowledge is imputed to Respondent. See, e.g., Lewis v. Blackman Plumbing Supply
LL.C. 51 F.Supp.3d 289, 308 n. 9 (S.D.N.Y. 2014) (supervisor’s “knowledge of Plaintiff’s
disability was sufficient to provide notice to Defendants for purposes of ADA liability™) (citing

Brady v. Wal Mart Stores, Inc., 531 F.3d 127, 134 (2d Cir. 2008) (finding sufficient notice where



record evidence demonstrated that a boss and a “store manager” perceived the plaintiff to be
disabled); Alexiadis v. Coll. of Health Professions, 891 F.Supp.2d 418, 430 n. 10 (E.D.N.Y.
2012) (denying a motion for summary judgment where the plaintiff alleged that his supervisors
regarded him as disabled); Davis v. V1., Dep't of Corr., 868 F.Supp.2d 313, 326-27 (D.Vt. 2012)
(denying a motion to dismiss where the plaintiff alleged that his “supervisors and coworkers ...
regarded [him] as having a disability™); Price v. City of New York, 797 F.Supp.2d 219, 232
(E.D.N.Y. 2011) (finding that by alleging “his employer had notice of his alleged disability,” the
plaintiff alleged “that he notified both his supervisor ... and his union representative ... about his
need for accommodation™)); see also Davis v. Con-Way Freight Inc., 139 F.Supp.3d 1224, 1235
(D. Or. 2015), aff'd, 715 F. App'x 805 (9th Cir. 2018) (“Defendant is assumed to know
everything its agents know.”); Cordoba v. Dillard’s, Inc., 419 F.3d 1169, 1184 (11th Cir. 2005)
(*when an employer designates a supervisor as an employee’s contact point for personnel
matters such as reasonable accommodations, the employer cannot later defend a failure to make
reasonable accommodations on the ground that the supervisor failed to relate the employee’s
disability to relevant decision-makers within the company.”); James v. James River Paper Co.,
1995 WL 938383 (D. Or. 1995), aff'd, 101 F.3d 705 (9th Cir. 1996) (where denial of reasonable
accommodation and termination are inextricably intertwined, supervisor’s knowledge of
disability can be imputed to employer); Kimbro v. Atl. Richfield Co., 889 F.2d 869, 875-76 (9th
Cir. 1989) (where personnel policies are administered through supervisors, including attendance-
related matters, knowledge by employee’s supervisor of need for accommeodation is imputed to
employer under traditional agency principles).

Further, it is reasonable to conclude that even if Schaefer and Giordano had been aware

that Complainant was in the hospital, they would have terminated her employment because she






policy is unpersuasive. Accordingly, Respondent discriminated against Complainant when it
failed to provide her the reasonable accommodation of reasonable time for recovery from her
pregnancy-related condition and terminated her employment.

Complainant’s claims that she was discriminated against based on her sex and familial
status are also sustained. The definition of “familial status™ includes “any person who is
pregnant.” Human Rights Law § 292.26(a). Further, before the Human Rights Law explicitly
covered pregnancy, the courts consistently held that pregnancy discrimination was covered under
sex. See Elaine W. v. Joint Diseases N. Gen. Hosp., Inc., 81 N.Y.2d 211, 216, 613 N.E.2d 523,
524 (1993)

Complainant is entitled to an award of damages as compensation for lost wages. See
Human Rights Law § 297.4(c). A complainant has a duty to exercise diligence to mitigate her
damages. See Rio Mar Rest. v. State Div. of Human Rights, 270 A.D.2d 47, 48, 704 N.Y.S.2d
230, 231 (1st Dept. 2000) (citing State Div. of Human Rights v. North Queensview Homes, 75
A.D.2d 819,427 N.Y.S.2d 483 (2d Dept. 1980)). Complainant made diligent efforts to mitigate
her damages. She applied for Unemployment Insurance benefits. In order to qualify for
unemployment benefits, Complainant had to certify that she was actively seeking employment.
Indeed, she was ultimately hired in the last week of October 2017, at a higher salary than she was
paid by Respondent. Thus, Complainant has demonstrated that she made diligent efforts to
mitigate her damages and Respondent failed to prove otherwise. See Walter Truck Co. v. State
Human Righis Appeal Bd., 72 A.D.2d 635,421 N.Y.S.2d 131 (3d Dept. 1979) (burden on
Respondent to prove Complainant’s lack of diligent efforts to mitigate damages). Complainant
provided no evidence from which to determine how many weekend hours she typicaily worked

and thus an award of lost wages based on that higher pay rate would be speculative. At $13.25
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per hour for a thirty-five-hour work week, had she remained employed by Respondent from the
date of the termination, June 21 through October 20, 2017, the week she was hired by another
employer, Complainant would have earned $8,115.63 (or $13.25 * 35 hours * 17.5 weeks).
Subtracting $4,410 ($252 * 17.5 weeks) in unemployment benefits leaves Complainant with a
lost wage award of $3,705.63. See State Div. of Human Rights v. Marcus Garvey Nursing Home,
249 A.D.2d 549, 550 (2d Dept. 1998) (Lost wage award to be reduced by unemployment
benefits received); see also, Allender v. Mercado, 233 A.D.2d 15 (1st Dept. 1996), appeal
dismissed and leave to appeal denied, 89 N.Y.2d 1055 (1997). No deductions or withholdings
should be made from the lost wage award. See Bell v. State Div. of Human Rights, 36 A.D.3d
1129, 1132, 827 N.Y.S.2d 779, 781 (3d Dept. 2007).

Additionally, Complainant is entitled to interest on the lost wage award at a rate of nine
percent per annum from August 21, 2017, a reasonable intermediate date, until payment is made.
See Aurecchione v. State Div. of Human Rights, 98 N.Y.2d 21, 27 (2002).

An award of compensatory damages to a person aggrieved by an unlawful discriminatory
practice may include compensation for mental anguish, which may be based solely on the
complainant’s testimony. See Cosmos Forms, Ltd. v. State Div. of Human Rights, 150 A.D.2d 442,
541 N.Y.S.2d 50 (2d Dept. 1989). In determining the amount of damages to be awarded, the
following is taken into consideration: the relationship of the award to the wrongdoing; the
duration, consequence and magnitude of a complainant’s mental anguish, including physical
manifestations or psychiatric treatment; and consideration of comparable awards for similar
injuries. See N.Y.C. Transit Auth. v. State Div. of Human Rights, 78 N.Y.2d 207, 216, 573
N.Y.S.2d 49, 54 (1991); Father Belle Cmity. Ctr. v. State Div. of Human Rights, 221 A.D.2d 44,

57, 642 N.Y.S.2d 739, 748-49 (4th Dept. 1996); Bronx County Med. Group, P.C. v. Lassen, 233
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A.D.2d 234, 235, 650 N.Y.S.2d 113, 114 (1st Dept. 1996).

Complainant suffered enormously as a result of Respondent’s discriminatory conduct.
Her suffering was corroborated by the testimony of her mother and by Schaefer. Complainant
testified that when she started working for Respondent, she had the intention of advancing and
seeking higher positions and making that work a career. She was gratified by the work.
Currently, she is working where she has no room to advance.

While it is impossible on this record to determine to what extent the loss of
Complainant’s pregnancy was related to her preexisting condition, it is clear that prior to the
termination, her blood pressure had stabilized to the point where she was released from the
hospital and well enough to return to work. She testified that once her employment was
terminated, it caused her great worry, confusion and stress. Both Schaefer and Complainant’s
mother confirmed that upon being discharged, Complainant immediately became extremely
upset. She was confused and was worried about her finances. She became hysterical and
extremely stressed. According to Complainant’s mother, her health was declining and she was
distraught which affected her ability to keep her blood pressure under control. Complainant’s
high blood pressure was the basis of the preeclampsia. Thus, it is reasonable to conclude that the
stress of losing her job while pregnant played some role in the subsequent increase in her blood
pressure which eventually led to the loss of her pregnancy.

Complainant was thirty-three weeks pregnant at the time. The loss and grieving led to
her feeling very depressed. She felt like she did not know how to deal with the loss of the
pregnancy and the loss of her job and her whole life changing in the matter of a week.
Complainant visited with a therapist on two occasions and Complainant continued to feel upset

through the date of the hearing.
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Considering that there were causal factors other than Respondent’s discrimination which
contributed to Complainant’s suffering, but also recognizing that the termination likely
contributed to the increase in Complainant’s blood pressure, a mental anguish award in the
amount of $50,000 is justified by the duration, consequence and magnitude of complainant’s
mental anguish and is commensurate with awards for similar injuries. See N.Y.C. Transit Auth.
v. State Div. of Human Rights, 181 A.D.2d 891, 581 N.Y.S.2d 426 (2d Dept. 1992) (3450,000 to
employee who suffered four instances of discrimination, inciuding denial of accommodation for
pregnancy-related disability which resulted in miscarriage. She suffered anguish, guilt,
depression and anger for a period of six years and anticipated to continue indefinitely); Marcus
Garvey Nursing Home, Inc. v. State Div. of Human Rights, 209 A.D.2d at 620 (award reduced to
$75,000 for a complainant who felt lonely, depressed, agitated and tearful for a period of 9.5
months. No evidence as to the severity or consequences of his condition); [frah v Cmty. Health
Ctr.. Inc., Division Case No. 10105630 (May 29, 2009) (award made with consideration that
factors apart from discrimination contributed to the complainant’s suffering. Respondent’s
conduct, however, exacerbated the suffering); Miranto v North Tonawanda, Division Case No.
10104366 (January 14, 2008) ($50,000 for a complainant who was devastated and suffered from
depression for several months).

Pursuant to Human Rights Law § 297, the Division may assess civil fines and penalties
against a respondent found to have committed an unlawful discriminatory practice. In
determining the amount of a civil penalty, the Division considers the goal of deterrence, the
nature and circumstances of the violation, the degree of the respondent’s culpability, any relevant
history of the respondent’s actions, the respondent’s financial resources, and other matters as

justice may require. See Gostomski v. Sherwood Terrace Apartments, DUR Case Nos. 10107538
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and 10107540 (November 15, 2007), aff'd, Sherwood Terrace Apartments v. State Div. of
Human Rights, 61 A.D.3d 1333, 877 N.Y.S.2d 595 (4th Dept. 2009).

Civil fines and penalties may be assessed up to $50,000 against a respondent found to
have committed an unlawful discriminatory act. If the act is willful, wanton or malicious, the
fines may be as high as $100,000. See Human Rights Law § 297.4(c)(vi). In the instant matter,
Respondent’s actions are not deemed to be willful, wanton or malicious. Respondent’s actions
did cause Complainant grievous harm and it has failed to take any responsibility. Though the
evidence does not specify Respondent’s budget or the value of its assets, it appears that
Respondent is a not-for-profit corporation that employs approximately 450 employees.
Considering the goal of deterrence and Respondent’s size and corporate structure, a civil fine and
penalty in the amount of $10,000 is appropriate. See Noe v. Kirkland, 101 A.D.3d 1756, 957

N.Y.S.2d 796 (4th Dept. 2012).

ORDER

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to the
provisions of the Human Rights Law and the Division’s Rules of Practice, it is hereby

ORDERED, that Respondent, its agents, representatives, employees, successors, and
assigns shall cease and desist from discriminating against any employee in the terms and
conditions of employment; and it is further

ORDERED, that Respondent, its agents, representatives, employees, successors and
assigns shall take the following affirmative action to effectuate the purposes of the Human
Rights Law:

1. Within sixty days of the date of the Commissioner’s Final Order, Respondent

shall pay to Complainant the sum of $50,000 as compensatory damages for mental
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that results in the termination of the employment of disabled employees without
consideration of whether they can be reasonably accommodated. Within 120 days of the
date of this Order, Respondent is to revise its policies and practices to conform to the
Human Rights Law and to provide training to its supervisors and employees related to its
obligations under the Human Rights Law to provide reasonable accommodations.
Simultaneously, Respondent shall provide the Division’s General Counsel proof of its
revised policies and training.

6. Respondent shall cooperate with representatives of the Division during any
investigation into compliance with the directives herein contained

DATED: August 30, 2019
Bronx, New York

7
[
Peter G. Buchenholz
Adjudication Counsel
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