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SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

RESENT HON. MARILYN SHAFER "PART 8
Justice : ' ‘
ln the Matter of the Appllcat|on of, . INDEX NO. 107788108
ENVER HADZAJ, | ' . _
MOTION DATE
Petitioner, ‘ _
: MOTION SEQ. NO._001
For a Judgment Under Article 78 of the Civil _ MOTION CAL. NO.

Practice Law and Rules
-against-

1 2T“ AMERICAS COMPANY and NYS DIVISION
OF HUMAN RIGHTS,
g Respondents.

The following papers, numbered 1 to 3, were reaéhkf})eutwn under Article 78 of tha

Civil Practice Law and Rules;

' o ( $ w PAFERS NUMBERED
Order to Show Cause - Petition — Exhibits r’b Y l) ' 1,2 .

( S
Verlfled Answer ~ Exhibits e J&?)"C‘ 0‘_9[},0(9 3
c PR ,Vﬂ;f '&;‘4—.
ross-Motion: [ Yes l No 0RO

Upon the foregomg papers, itis ordered that the,petutlon is
dlsmlssed :

Pclil,inncr seeks review of the (Ict§1111ii1z1ti011 ol respondent New York étatc Division ol
[[umém Rights that ﬂ]é termination dfhis émpfo_yn.]cnt by respondém 12" Americas Company .
was ol unlawful disériﬁ]inalion. ‘ ‘
Backéroﬁnd
Petitioner, Enver 1ladzaj, moves, pursuant to Article 78 of the CPLR, k‘) review )

respondent’s denial of his complaint charging réspondent 12® Americas Company with an
! pany
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J— — undisputed that he is totally disabied, but he argues-that he_has been_so disabled since 2001 that

unlawlul discriminatory practice relating to employment becausc of disability in violation o[ NY

Lxec Law, art 15 (Iluman Rights Law).
The record shows that Hadzaj was terminated from his employment as a building

superiniendent when it came (o respondent’s attention that Iadzaj was tolally disabled. It is

his wife has fulfilled lhb functions of the supcrilﬁ'endcnt;'and 1112_11 respondent was .aware that he
was disabled. Respondent denics knowing that Hadzdj was totally disabled prior (o March, 2008,
when Hadjaz wife circulated an acknowledgment ltter attem pting 1o establ isil her rights.
Discussion
It is well scitled that_imﬁcial revicw in an Article 78 procee.ding is limited to a -

determination .o'I‘ whether the ac[minis‘lmtivc action complaiﬁcd ol is arbi-trary and capricious or

" lacks a rz;ticm;-ll basis (In re A,;)p!icaiion of Chelrae h‘5!ck1és, Inc v State Division of Housing and
Comprunity Renewal, Office of Rent Administratlion, 255 AD2d 387, 389 1" Dept, _‘.i996] citing
Matter of Pell v Boaré‘ 'q]"Eq'ucali(m, 34 NYZd 222,230-231 {1974]). An Article 78 proceeding

is limited to consideration of the evidence and arguments raised beforc the agency when the

administrative determination was rendered and “[t]he finction of the court . . . is lo determine . . .

whether the determination had a rational basis in the record ({n re_App'licaridn of HILV Associates .

v Apomé, 223 AD2d 362, 363 [1* Dept. 1996] citing Mutter of Fanelli v New York (;'ity‘
C’anch'-ia!io‘n & Appeals Bd., 9(). AD2d 756, 757 [1* Dept. 1982]), Courts ajl'c nol permitted to
subsl'ilut-(.: their judgment for that of the zuhninistrmi;\w agency where the degision is rationally
based on the rccord., (Inre App]ic"c;tf(m of Royal Realty Co v New York State 'thf’sion qf'[]rm.ving

and Community Renewal, 161 AD2d 404, 405 ['1* Dept. 199Q]; Matfer of Levine v New York
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Stare rll.e'q Auth, 23 NY2d 863, 864 [196.9] [“Judiciat review of an administrative action is limiled
. to (he record made before the agency"j). |
‘Under the Human Rights IJa\;«, the teem “disability” is limited to C.(mdilinns whicﬁ do' nol
prevent per.tbnhancc of the activities of the position. Where, as here, it is undisputed that I ladzaj
was tolatly-disabled-and unable-to-perform-the-essential-furctions of the supcrinteident,
termination of his employment is nuf forbidden by the ITuman Rights Law.

We have consideted the other arguments ol the partics and [ind them to be without merit.

Conclusion
Aéchrdingly, ilis
ORDEREL that the pelition is dismissed,
This rellects the decision and order of the court,
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