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SACKETI, J.:
In this CPLR article 78 proceeding. petitioner, who has been emp19yed as an office

workerIsecretary with the New York State Unified Court System, Office of Court Administration

since 1981,appears to seek reviewof adetermination by the NewYork State Human Rights Division

which fou.nd no probable cause to believe respondent had en.gaged in unlawful discriminatory

practices. Petitioner seeks relief in the form of a promotion and back pay.

Res!,ondent New York State Officeof Court Administration ["OCA"]moves to dismiss the

pe6tion on jurisdictional grounds. Specifically,respondent alleges that petitio:ner has failed to

obtain jurisdiction over the respondent and that he has failed to name or obtain jurisdktion over

necessary parties, to wit, the Division of Human Rights [the "Diyision"] argues that petitioner has

failed to com.p1ywith the CPLR 7804(d) requirement that the petition be verified.

Respondent State Division of Hum.an Rights has filed a verified answer al1egingthat the

evidence gathered by the Division in the course of the in.vestigation was sufficient to support its

probable cause determination and seeks dis~issal of the petition.

Petitioner. a male in his early 50'S,f!leda complaint against respondent with the NewYork

State Division of Human Rights ~lleging discrimination based on his sex. The gravamen of

petitioner's complaint was that between the Fallof 2004 and the Summer of 2005. he applied for

numer.ous promotions to the posted vacancies of court analyst and secretary. More specifically,

the records indicate that in Janua.l1'. 2005. he sought a lateral transfer to three separate job

positions which were subsequently filled by women. According to petitioner, he was dewed these

positions because of his gender and not that he lacked the requisite qualifications. .After

conducting an investigation, the Dhrision found no probable cause to support petition.er's

allegations. In dismissing the complamt, the Divjsion.deteI"ltlined that:

"The complainant sought advancement in his employment. and to
that end, he applied for three separate job postings. Of the qualified
candidates, cQmplainant had considerably less direct experience.
Tbe reasons for respondent den.ying~omplainant the promotions he
sought are the product of sound business judgment, and do not
appear to be pretexts for djscrimination. Respondent found persons
more fullyqualifiedfor the job postings,and it h!red them... .

. Initially,.therecordestablish.esthat petitionerfailedto effectpersonal serviceofthe notice

of petition and petition upon the Officeof Court Administration which has been designated a.san

officefor service of process iJ;lactions or proceedings brought against respondent NewYork State

UnW,edCourt System (see Evans Affidavit. '114).Petitionertherefore failed to acquire personal

ju.risdiction over respondent, requiring dismissal ofthe petition (see CPLR403[c]j seealso Matter
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ofRECYCLE v Lacatena, 163 AD2d 693, 694 [1990]).

In addition, petitioner served his petition without any notice of petition u.ponthe Attorney

General's Office on October 30, 2006 (.see Viglucci Affirmation, '6). Petitioner's failure to
personally serve a copy of the nonce of petition on the Attorney General's Office as required by

CPLR 7804 (c) requires dismissal (see Matter of Sc.hanbarger v Blul1l,90 AD2d 665 [1982], lv

denied 58 NY2d 603 [1982]).

Respondent OCA fu.rther argues that the petition must be dismissed because petitioner

failed to name or obtain jurisdiction over the Division of Human Rights whi~h, it claims, is a

necessary party to the proceeding (see CPLRloo1[a]). The Court concurs with respondent OCA

that as the petitioner appears to be challenging the Division of Human Rights' determination on

his underlying complaint and is.an enti1:ywhich "mightbe inequitably affected by ajudgrnent inthe

[proceedin.gJ"(CPLR lOol[a]j, it indeed is a necessary party to the action. Apparently, petitioner

attempted to cure his failure to name the DivisionofHuman Rights as a respondent herein by filing

a.namended petWon, naming the ~ewYork State Unified Court System, the NewYorl, State Office

of C01,lrtAdministration ,~JJ.d the New York State Division of Human Rights as parties, which was

served upon the Office of the Unified Court System.and the Officeof the Attorney General the day

before the return date of the instant proceeding. .

By letter dated November 21, 2006, responde~t OCA advised this Court that because

petitioner failed to seek leave of court prior to serving an amended petition, the petition was

. rejected and treated as a nullity (see Bd. of Ed. of Florida Union Free School Dist. v DePace, 301

AD2d 521[2003]> iv denied 99 NY2d511[2003] [the Supreme Court correctly determ.ined that the

amended petition insofar asitwas asserted against the State Department of Education was a nullity

because the petitioner failed to comply with the requirements of CPLR.401]). In turn, by letter

dated November 24, 2006, petitioner requested that, in the "interest ofjustice", this Court accept

the amended petition without formal motion pr.3ctice.

CPLR 401 provides that after a spedal proceeding has been commenced, "no party. .

shan be joined or interpleaded and no third-parlypractice or interventjon shall be allowed, except

by leave of court. " Clearly, petitioner did not seek leave of court prior to serving an amended

petitionjoining the Division as a necessatyparly to the proceeding. Nonetheless, it is apparent that

the Division of Human Rights received a copy of the petition and elected to appear and serve an

answer,notwithstandingpetitioner's failuretonamethe Divisionas anecessaryparty to the action..
The Division did not serve an answer to the amended petition.

. .

Under these circumstances, the Court grants respondent's motion to dismiss the petition.
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However, as to the 3.mended petition, as respondents have suffered no prejudice, it is deemed to

havebeenservedupon respondentsOCAandthe Division.Accordingly,respondents have20 days

from the date of filing of this Decision and Order to file and serve a responses to the amended

petition.

TI1isconstitutes the Decision and Order ofthis Court. The original Decision and Order and

all papers, with th..::exception of the certified tral1$criptof the record which willbe retained bythis

Court, is being returned to the Attorney General who is not relieved from the provisions of CPLR

2220 with respect to filing, entry and notice of entry.

Dated: Montice110,New York
. January 18,2006

Papers considered;

Petition ofWil1iam J- Lawrence, dated October 26,2006, with exhibits; respondent DCA's notice
.of motion to dismiss, and 5upportbJg affirmation of Risa L. Viglucci, Esq., dated November 10,
2006, with exhibit; answer of respondent Division of Hu.man Rights, dated November 10, with
certified original administrative recorqj amended petition of Wi1la.m.L. Lawrence, dated Odober
26,2006; Jetter of Risa L. Viglucci, Esq., dated November 21, 2006; letter ofWil1iam J. Lawrence,
dated November 24, 2006, with attachments.
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