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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

ORIGINAL

Applicationof:

MICHAEL A. COBB~
Petitioner,

DECISION/ORDER
INDEX # 1417/2007

For a Judgment Pursuant to CPLR Article 78

-against-

NEW YORK STATE DMSION OF HUMAN RIGHTS.
TAMMYB. COLLINS, as.Administrative Law Judge of the New York
State Division of Human Rights, .

Respondents.

.(SupremeCourt, Albany COWlty- Special Term February23,2007)
(JusticeEugene P. Devine, presiding)

APPEARANCES: Matthew P. Ryan, Esq.
NYS LaWEnforcementOfficersUnion
63 Colvin Avenue
Albany, New York 12206
Attorney for the Petitioner

Marilyn Balcacer, Esq.
NYS Division of Human Rights
One Fordham Plaza, 4thFloor
Bronx, New York 10458
Attorney for the Respondents

DEVINE,J.:

Thepetitioner is a Corrections Lieutenantemployedby the New York State Department
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ofCoITections (NYSDOC). In 2005, two verifiedcomplaintsfiled with the New York State

Divisionof Human Rights (respondents)againstNYSDOC and petitioner, alleging unlawfuJ

discriminationpractices. .Respondents scheduled a hearing for February 27, 28 and March 1,

2007during a phone conference on January 19,2007. At that conference,Petitioner was not

present, representedand allegedly not even notifiedat said conference. Petitioner brought this

Article 78 proceedin.g on February 16,2007 to 1) annul a determination by the New York State

Divisionof Human Rights (NYSDHR), AdministrativeLaw Judge Tammy Collins which

requiredNYSDOC to disclose petitioner's officialpersonnel file and 2) stay or prohibit

respondeutsfrom having the underlyingadministrativehearing.

An Article 78 proceeding is not appropriatewhen.the petitioner seeks to review a

decision or detennination that is not fi.J:)al.I One who objects to an act of an admjujstrative

agency must exhaust all administrative remedies except when an agency's action is challenged as

unconstitutional, or resortiJ:1gto an administrative remedy would be futile or pursuit of the

administrative remedy would cause irreparable bann.2

RespondentAdministrative LawJudge TammyCollin's decision to require NYSDOC to

disclose the petitioner's personnel file is not a finalorder as required by CPLR Article 78. In

fact, Petitioner's own Attorney Affinnati,onreveals that the NYSDOC through its Senior

Attorney,BenjaminH. Rondeau, denied the complainants«Request for Discovery and

Inspection"and requested that the AdministrativeLaw Judge convert her oral order, regarding

1 N.Y. CPLR 1801 (1)

2Matter ofFord v. Snasha1l275 AD 2d 493 (3d Dept.) see also Water~ate II Apts. v.
Buffalo Sewer Auth., 46 NY2d 52,57

2



--- - - - -

02/28/2007 16:11 518-487-5864 HON. EUGENE DEVINE PAGE 04/05

the releaseof the personnel file, to awritten orderbefore NYDOC would comply. This Court, in

the papersbefore it, does not have a written.copyof AdministrativeLaw Judge Tammy Collin's

order, if any.

Petitioner has not exhausted his administrativeremedies, has failed to prove that the

"pwported" decision of AdministrativeLaw JudgeTammy Collin's falls within the exceptions

listed above and that the decision is a final determination as def1.n.edby CPLR Article 78,

therefore tbis Court holds and determines that petitioner's request to annul the determination of

the respondentas to the discJosureof his personnel file is premature and herebydismissed.

Petitioner's second request under Artic]e78 was for a stay or to prohibit respondents

from having the underlying administrative hearing. Petitioner has a right to put forth a defense at

the pending hearing. Courts have detelJ'Ilined that the failure to adjourn a proceeding to be

arbitrary, capricious and without a rational basis when there appears to be a reasonable basis for

such an adjournment and the agency fails to articulatea countervailingreason to deny an

adjournment or otherwise express that jt would incur some prejudi.ce if the hearing was

adjourned.3 .

This Court finds it disconcertingthat the hearingdate was not adjournedso as to afford

Mr. Cobbmore time to acquire an attorneyand preparea defense. Complainantsin the

underlyingaction did not object to an adjournmentand would prefer the case go forwardon its

m.eritsandnot have issues confused with potentialdue process arguments. Furthennorc, this

Courtsees no prejudice to the NYSDHR or to the complainants( and none is alleged)and can

3 Messina v. Bellmore Fir.eDist. Comm,242 AD 2d 631 (2d Dept. 1997)~Matter
ofMilrad, 44 AD 2d 287 (3d Dept. 1974)
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find no rationale, in the papers before it, as to why an adjournmentwas not granted.

Therefore this Court holds a.nd determines that the petitioner's request to stay or prohibit

the hearing is hereby granted. It is ORDERED that the matter be remanded to NYSDHR for a

hearingupon proper notice and with a reasonable anl.ountof time for Mr. Cobb to obtain.counsel

and preparea defense in the underlying unlawful discriminationpractices proceeding.

Those arguments not specifica11yaddressedherein are found to be without merit.

This Memorandwn shalJconstitute both the Decision and Order of the Court. This

OriginalDECISION/ORDER is being sent to petitioner's attorney. The signing of this

DECISION/ORDER shall not constitute entry or filing under CPLR § 2220. Counsel for the

petitioner is not relieved from the applicable provisionsof that section with respect to filing,

entryand notice.of entry.

SO ORDERED

~r1
~

Papers considered:

1. Petitioner's Verified Petition (with exhibits) enteredFebruary 16,2007

2. Petitioner's Attotney Affirmation (with exhibits) stampedby Albany Co. February 21,2007

3. Petition.er'sMemorandum of Law dated February 14,2007

4. Respondent's Answer dated February 21, 2007

. 5. RespOt'tdent'sAffinnationin Oppositionto PetitiondatedFebruary21,2007

6. Petitioner's Reply dated February 22,2007

Courtesy Duplicate Original to NYSDHR
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