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----------------------------------------- X
In the Matter of the Application of Index No. 400318/08
AARON H. NICKEY OPINION _
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COUNTY CLERICS OFpicg

of Human Rights
Respondent(s)
_________________________________________ X
RicuarD F. BRAUN, J.:
Peti‘tioner has brought a special proceeding pursuant to Ec{’o Ara98. He seeks to

overturn respondent’s decision that he did not demonstrate that he had probablé‘cause against his

former employer thatlit discriminated against him because of his race or gender.
| The standard of review in this proceeding is whether respondent’s decision lacked a rational
basis or was arbitrary and capricious (Matter of Tanalski v New York State Div. of Human Rights,
262 AD2d 117, 118 [1¥ Dept 1999]). It was petitioner who had the burden of showing that there was
probable cause for his complaint (Matter of MeFarland v New York State Div, of Human Rights, 241
AD2d 108, 113 [1* Dept 1998]).
Petitioner has not shown that his former employer was not justified in terminating his
employment due to his having an altercation with another employee in the proximity of children and
guests, especially where the other employee, a white woman, was terminated also. Furthermore,

respondent has demonstrated that petitioner’s former employer has terminated numerous people of

various races, genders, and ethnic backgrounds in a relevant two year period. Petitioner’s being




replaced bya | Latina does not itself demonstrate probable cause for his complaint.

Thus petltloner did not sustain his burden. Therefore, by this court’s separate December &,

2008 decision, order, and judgment, the petition has been denied.
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