SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: 'IAS PART 11

—————————— T e e X
"In the Matter of the Application of
HILARIE PAGE,

Petitioner, , o

Index No. 111737/08
-against - ' :

NYS DIVISION OF HUMAN RIGHTS,.

Resporident.

JOAN,MADDEN, J.

In this Article 78 proceeding,,péfit;bner HilérieVPage_
(Page) seeks tojreﬁerse the “Determinatioh and Ordef Aftgr
Investiga;ion” of the respondent New York State Divisiqn.of.Humén‘
_:ﬁigbtsr(the Diviéiqn), dated May 29, 2008, and to remand the
mattef to the Divisioh_of Hpman Rights for fufther proéeedings.

| Page, who_is cauéésian and 47 years old, filed a ﬁéfified
Complain; with'fhe Di&iéion on February‘é, 2007 agaiﬁst her.
'fbrmer'employer, Béd Bo? Ehtertainmenﬁ (BBE)!, alleging that BBE
eﬂgaged in uhlawful age and race discriminatory practices.

BACKGROUND |

Page claims that, on or about January 24, 2006, she was
‘hired by BBE as -an estate manager of all of the houses of Sean

'Cémbs, CEO- of BBE. Page'’s emploYment was terminated on February

'BBE disputes that it was petitioner’s emplover during the
- relevant period. .



3,:2006;.le55 ﬁhan two.weeks after beingrhiréd,‘by;Vashta Duh;ap
_(Dunlép); BBE'stigé—President,of Operatidns. 'In-her cohplaint._.
filed with-the Division, Page allegedlthat‘Dunlap, who is
—AfricanjAmerican and 40 yeérs of‘age, told-her that she.was being.
terminéted beqausé_of-“a cultural thing” and because “this is a |
youﬁh;orientéd.compahj}‘”2 In its énswer'to-the complaint, BBE,VH
génerallyi&eﬁied ﬁhe allegationé énd assartea és a defense that'
it wasg inéor;ectly-ﬁémed‘a paftyﬁo_theprggeedimg. |
On Mai 3,_2007J.Ac£ing Regional Diredtor Wiléoﬁ ortiz
. {(Ortiz) issued a‘determinatioﬁ éfﬁgf an investigation,finding :
fﬁét there was piobableLcauselto.beiieve thaﬁ BBE had engaged in
ﬁnlawfulfdisc#imination’(thé'Pfobable CaﬁSe Determination) . On |
or about'May‘B, 2007;'BBE.submittedra request to the.Diﬁisibn to
rrgopen the proceeding in order té vacate the-Prébable Cause |
Determinatioh, This waé baséd on; intex alié, BBE'é contention{'
Whiéh ﬁage diéputed, that petitioner;s.eﬁployér wés 207 AndérsOn-
Avenue, LLC (LLC),;nOt BBE, - during the pefiQd-allegéd in the |
éombiéint.

_In‘a‘Division internal memorandum dated July .2, 2007 ffom'
Thélmé Rodriguez-(Rodriguez)tQ'Caroline J.-Dowﬁey (Downéy),:
Rodrigueé recommeﬁded that BBE'’s applicatioh be granted, that the

investigéﬁion be'redpéned to amend thé‘complaint to add LLC as a

During a fact~finding conference conducted on April 17;."
2008 by the Division, Dunlap disputed that she ever made this
comment . : .



respondent and that there be a full 1nvest1§atlon into LLC’s
llnvolvement in the case. On the'same'date, Downey granted BBE s
and LLC’s (herernafter collectlvely referred to as respondent)
' application to reopen the Probable Cause.Determination issued by
“ortiz, and remanded the case to the Reglonal Dlrector in
accordance w1th the aforesald memorandum " An Amendment_to:ther
lComplaint_adding 207 Anderson Avenue, LLC (LLC} as a respondent
was served on the respondents on July 5, 2007. |

On Aprll 17, 2008, both parties appeared at the Dirision‘for
a conference with‘investigator,elton Wolff (Wolff).® -Page was. |
aocompanied by a witness who claimed to have overheard the
1alleged statementsrof discrimination made by Dunlap, respondent}s
V.p. of Human Resonrces Page clalms that Wolff told her and her
UW1tness that ‘he would be speaklng to both parties separately,
since respondent s attorney was not’ comfortable with the two—
party conferenoe_plan which Wolff had originally planned. Wolff
proceeded to hear separately each party’s version of the.facts
and arguﬁents'-lncludlng, among others, the testlmonyrof Page’s
w1tness, and the testlmony of Dunlap |

On May 29, 2008, Wolff submitted a-“Finalrlnvestigation -
‘Report and Basis of Determination,” setting forth each of.the

parties’ positions, and detadling his observations. He concludeg

Petitioner claims that she was previously apprlsed by wolff
that Ortiz no longer worked at the Division.

3



‘that there,was insufficient evidence to support Page’s olaim of X
discrimlnation based on ageJand racel

By Determlnatlon and Order After Investlgatlon dated May
29, 2008, Actlng Regional Dlrector.Leon C Dlmaya (Dlmaya)
‘determined that there was no probable cause to believe that the
respondent had engaged ln the unlawful dlscrlmlnatory practlce
complalned of (the No Probable Cause Determlnatlon) He noted
respondent S statement that Page 5 employment was termlnated
dbased on performance 1ssues and issues related to personal
" preference, and found these reasons not to(be a pretext.' He also
rnoted that,-even assuming, arguendol respondent s stated reasons .
:for discharging: complalnant were false the 1nvestlgatlon failed
£o demonstrate that complalnant s termination was conneoted to
her age and/or:race,

Speoifically, Dimaya obServed intexr alla that Dunlap-nas a
long tlme employee of respondent and was 60 years of age. He .
also noted. that Page was hlred out of a group of five 1nd1v1duals
compriged of 3 caucas1ons, an Afr1Can—Amerlcan{ and a Hispanic,
two of whom wereuin thelr'forties, and three in their thirties.

' Finally, he pointed out that Page’s predecessor had been

~caucasgion and in hexr forties. Based upon the aforesaid, Dimaya

‘The record reflects bunlap’s age as both around 40 years of.
age and 60 yvears of age.



- dismiSsed\the complaint and closed the file.. Thereafter, Page
commenced the instant proceeding.

THE_PRESENT ARTICLE 78 PROCEEDING

Page seeks to'reverse'tﬁe No frobable'Cause.Detefmination'
:and to remand the matter for further 1nvest1gatlon based on the
DlVlSlOH S - alleged fallufe to follow its own rules pertalnlng to
witness testlmony Page argues that the D1v151on exceeded its
'authorlty by determlnlng her w1tness 2 credlblllty at the fact—
dflndlng conference because her w1tness wae not under oath. Page
elso clalms that Wolff exhlblted “extreme bias” during the
investigation conference. |

9 NYCRR 465.12 -entitled'“Heerings,”'sets forth'the
lpeocedures for the admlnlstratlve law judge to follow 1n
-conduotlng a hearlng It provzdes, inter alla,'that “Oral .
testlmony shall be glﬁen under oath.” A hearing_is required
before the Divieion on en employment dlscrimination claim only if
the complaint is not dismissed (Petel v New York State,‘élz.Aﬁ2d
715'[2d‘Dep£ 19951} . Here, since Page’e complaint was dismiesed,,'
'sheVWes not entitled to a hearing, and consequently, the
testlmony'provided by her witness at the fact-finding conference
did not have to be under ocath. There is no showing that the
"Divieion failedrto follow lts own rules.
With regard to the bias claim, a review of the record fails

to demonstrate bias on behalf of Wolff in conducting the fact-



finding conference. Page asserts that Wolff exhlblted bias by
accommodatlng the w1shes of respondent as to the format of the
,conference, 1.e., by not having a “two party conference, - but
instead, speakfng to the‘partles separately. She also argues
that the only issue which should nave been addressed-atfthe
conference was LLC S 1nvolvement,in the_subject ﬁatter.

It is well settled that the standard for jUdlClal reV1ew of
an admlnlstratlve determlnatlon pursuant to CPLR Artlcle 78 ig
limited to 1nqu1ry into whether the agéncy acted arbltrarlly or
. capr1c1ously, without any sound bas1s 1n reagson (see Matter of
Arrocha v Board of Education, 93 NY2d 361, 363 [1599) ; Matter of
pPell v Board'of Edoc._ 34 NY2d 222 231-232 [1974]) If there is
anp rational ba51s or credlble ev1dence to support an |
administrative determlnatlon,.the agencyfs decision must.be
upheld (id. at 231; Matter of Guzman;v'safir, 293 ADsz281 [1st
Dept 20021) . |

A determination of “no probable cause” by the Division “wrllV
not be set aside unless it is fcund to be arbltrary and
capr1c1ous” (Matter of Albert v Beth Israel Medical Center 230
AD2d 695, 697 [1°% Dept 1996]), as the,agency_has “broad
discretion in determining the method to be employed in
;nvestigatinéia‘claim” (Bal erew.York'State Div. Of Human

Rights, 202 AD2d 236, 237 [1° Dept 1994]; see.also McFarland v



.New'YOrk State-Div; Of. Human Rrghts, 24i Ab2d iOSL 112 [1“-Deptd
15%98]). | | ’

Furthermore. as long as.the 1nvest1gatlon is sufficient and
- the complalnant is afforded a -full opportunlty to present his or.
- her clalms an agency s - determlnatlon will not be overturned |

,_unless the record demonstrates that 1ts.1nvest1gatlon was
abbreV1ated or‘one~81ded” (Matter of Chlrgotls v Mbbll Oll

Carp. , '12‘8-}-{D‘2—d 400, 403 [1* Dept 1987]) .

" Here, Page had a full and falr opportunlty to present her
claims; which included a fact finding conference with an~'
ooportunrtyfor_herto‘test;fy, and‘to‘have her witness.testify.
There is no evidence that.the investigation was:abbreviated and
one~sided. Finally, on rhis record, the.court cannot flnd that'
'.the Division’s No Probable Cause Determlnatlon was arbltrary or
capr1c1ous,‘or wlthout a-ratlonal basis. Page bore the burden of.
‘shOW1ng probable cause as to the dlscrlmlnatory acts charged
(M_atter of Shay v City of Elmira, 108 AD2d 968, 969 {3d Dept
18851) .- | B | |

ﬁage faiied'to demonstrate tnat respondent’s_decision to
terminate hersempioyment 1esa_than two weeks after she was hired
was motivated of any discrimination particularly in llght of the
fact that Page 58 predecessor had a s1m11ar raC1a1 and age proflle

as Page, and the fact that slmllarly s1tuated_1nd1v1dua1s were

among the hiring pool. Absent any proof of,unlannl



discrimination, the DlVlSlon properly concluded that there was no
probableAcauee to believe that respondent had engaged in
dlscrlmlnatory bractlcee in termlnatlng petltloner Sremployment

Accordlngly,-lt is ,

ORDERED AND ADJUDGED that the petltlon is denled and the
proceedlng is dismissed.

This constitutes theedeciSioﬁ, order and.judgment of the.

court.
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