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SUPREMECOURT OF THE STATE'OF NEW YORK
COUNTY OF ALBANY

" ~nthe Matter'of-the Application of WALTER,SELF,

Petitioner,
NOTICE OF ENTRY

For a Judgment Pursuant to Article 78 '

'.. ..of.the,-CPiil Pract.ice.. law and RuleS' '

-against-

Index No. 7204-06

RJ~01-06-ST71 ~4
.November 17,2006

NEW YORK STATE D~VIS~ONOF HUMAN RIGHTS (Rey

Torres) Regional Director, (Victor DeAmelia); NEW YO,RK
STATEDIV~SION OF MILITARY '& NAVAL AFFAIRS (John J.
Fallarino); Division Supervisor,

Sac::kett,J.

'Respondents.

, ,

PLEASE TAKENOTICE that the within is a true copy of the Decisi~n and Jud~menf. in this action
, , ,, '

cfulyEmtered in the Office of the County Clerk of Albany County on February 1,2007.

Dated: Albany, New York
,Februciry 5, 2007

. ..;~~"

, ' '

ANDREW M. CUOh\~, ' ",

Attorney Gener,al o':.~te of New York
A f R d '~~'''-''

ttorney or espon eff{S~..,,"'''''~:>_;'~,'

The Capitol -

Albany, Ne~ 12224.:0341 \

By:. _

Roger W. Kinsey " _

Assistant Atto~ney General, of CoJli~(,~.
Telephone: (518) 473-6288 ,

Fax: (51 8) 473~ 1572 (Not for service of papers)

TO: Walter Self
78 Dana Avenue

Albany, NY 12208

~ '.

Printed [Reproduced] on Recycled Paper ~.; ~~
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bee: . Robert G. Conway
Director of legal Affairs
NYS.Division of Military & Naval Affairs
330 Old Niskayuna Road . .

latham, NY 121 10

Gina M. Lopez Summa, Esq.
. . General Counsef

NYS Divisinof Human Rights
One Fordham Plaza, 4th Floor
Bronx, NY 10458 .
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_ SUPREMECOURTOF-THE STATEOF NEW YORK
COUNTYOF ALBANY - -"".. "

Inthe Matter of the Application of
WALTERSELF; .

Petitioner,

"Fora JudgmentPursuant to Article 78
of the CivilPractice Law and Rules

DECISION and
JUDGMENT

-against -
Albany County Clerk

Document Number 9884132
Rcvd02101/20079:12:25AM

\111111111\\1

" -

--:-NEWYORR_STATE_DMSION OFfHJMAN-R1GHTS
REYTORRE8. REGIONAL DIRECTOR VICTOR DE
AMELIA AND NEW YORK STATE DMSION OF MILITARY

AND NAVALAFFAIRSJOHN J. FALLARINO, - ,

"~espo~d_~~~.u~, ~ _
'.0'-- ."'- ._-,- --....- . n...

Motion Return Date: Albany County Special Term, November 17, 2006
RJINumber: 01-06-ST7134 - - -
Index Number: 7204/06

Justice- Robert A. Sackett~ Presiding

-APPEARANCES: Walter Self
Self-Represented Petitio;ner
78 Dana Avenue
Albany, New York 12208

m~ot Spitzer, Attorney General of the
State of New York -

Attorney-for Respondent _
The Capitol
Atbany, New York 12224
Roger W. Kinsey, Assistant Attorney General,
OfCoUnscl - -

SACKEIT, J.:

- In this CPLRarticle 78 proceeding, petitioner, who has b~en employed by respondent

the NewYorkState Division of Military and NavalAffairs ["DMNA"]as a painter for more than

10years, claims that an evaluation of his work dated Septemberl4, 2005, stating, -inpart, that- -

he needed "to pay attention to wall preparation prior to painting" was placed in his -mein

retaliation for previous complaints brought by the petitioner against the DMNA in 1999-and
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2004. Petitioner seeks $300,000 from earo respondent in punitive awards in addition to the

costsand disbursementsofthis action.. Petitioneralso-seeksan order ofthis Courtpermitting
. .

himto proceed as a poor person. The Court finds that petitioner does not satisfy the financial

requirements6fCPLR1101to proceed'asa :poorpersonandthat-hisrequest is denied... .- .

Respondents move to dismiss the petition on the grounds that petitioner has failed to

obtain jurisdiction over the New York State Division of Human Rights ;.that the proceeding is

b~rred because petitioner elected to pursue .an adininistrative remedy (Executive Law
.' .

§297[3][a]); that the petition ~untimely commenced;" and that monetary damages ~e not

. availableto petitioner in this' proceeding pursuant to-Court of Claims Act §9{2]. .

. Essentially, the salient facts are as follows. In 1999a~d 2004, petitioner ~ed-.
complaints against the DMNAalleging thafhe wasbeing treated in a discriminatory fashion. . .

Since the filing of the ~999 complaint, petitioner has had yearly performance evaluatio~, each.. .

of which was rated as "satisfactory". In September :W05,petitioner's job performance was :

evaluated, and he again received a satisfactory performance"rating. In the "Supe~or's

Comments" section, the evaluation indicated as follows: "Another good year however as

mentio.ned,Walt needsto pay attention to'wall preparation prior to painting." Qn Nov~mber ii,

2005, perceiving the aforesaid comment to be:negative, petitioner filed a verified comph~int

with respondent NewYork State Division ofH;uman Rights ["DHR"], charging respondent

DMNA Withan unlawful discriminatory practice relating to employment in vioiation ~fth~. .

Human Rights Law of the State' of New York. Sp~cifically,petitioner claimed thattlte ....

.purp.~rtedly ~negative" comment was made in his evaluation for.a re~aliatory 'purpose, to wit,

petitioner's filing of the aforesaid two prior complaints. By decision dated August 3Q, 2006,. .

respondent DHR dismissed the complaint, stating, in pertinent part, that :. .

"Since the filing of the 1999 complaint the coinplainanthas had
yearly performance evaluations, each of which was rated as
."satisfactory", ami included numerous comments that can only be'
described as overwhelminglypositive. In 2005 the complainant was
once again evaluated as being "satisfactory".: The investigation
revealed no evidence to believe that the 'comment made in .his.
evaluation was done for a retaliatory purpose. Furthermore, asingle,
isolated incident does not rise to acomplaint ofdiscrimination under
the NewYork State Human Rights Law."

. Initially,the Court concurs with reSpondents that it lacksjurisdiction over respondents Ray

Torresand Victor DeAmelia. CPLR7804 prescribes the method of procedure in a CPLRarticle 78

proceeding. The proceeding may be commenced either by order to.show cause or by a'notice of .
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petition. In relevant part~ CPLR7804 (c) provides that; ,, ,
. .

"UnlesS the court grants an order to show cause to,be served in lieu
ofanotice of petition at .a.time and in a manner specified therein, a
notice of petition, together with the petition.and affidavitSspecified'
in the notice; shall be served on any adverse party at least twenty'
days before the time at which the petition.is noticed to be heard."

Here, pursuant to the order to show cause signed by theI-ion. Joseph C.Teresi, JSC, on

October .23, 2006, petitioner was directed to serve the order to show cause, "together with .the
, ,

.affiXedpapers, upon respondents, agent or reSpondent's attorney(s) by personal or regular mail,
. . . " ') . . . '. .

, onorbeforetl1e25th,~ayofOctoDet.,~..:Therecorddemonstratesthat neither respondentDHR,nor
, ,

responden~ ReyTorres or Victor DeAmelia-wereserve~ in this proceeding. Petitioner's failure.to
, -

serye a copy of the order to show cause, together ~tl) ~he supporting papers, upon respondents

DHR, Torres or De Amelia, as required by CPLR 7804 (c) constitutes a fatal j1,1risdictional defect

,which precludes this Court's co~ideration 'of the matter (Matter of Brown v Scullv, 135 AD2d 713.

, [1987], Iv denied 7i NY2d 804 [1988], citing Macchia v Russo; 67 NY2d 592 [1986]). .,

CPLR 7804 (c) . further provides,in relevant.part,that:

. in 'addition to the service thereof provided in this section, the
order to.show cause'or notice of petition must be serVedupon the
attorney general by delivery of such order or notice to an assistant

. attorneygeneralat an officeofthe attorneygeneralin the countyin
which the venue of the proceeding is designated..." , '

, .. . ._- ---

Here, the. order to show Cause is silent as to alternative service upon the Office of the

. AttorneyGeneral. While petitioner attempted to effectse~ce upon the Attorney General by mail

- o~ October24,2006, in the absence of an order to show cause 'authorizing service by mail such
. . - -

.methodis jurisdic~onally defective (see Brown v Scully,.supra, 135AD2d at 713). In 'any event,
evenifthe Court were to consider petitioner's service upon the Attorney General as proper, such

. ', .

servicealone is insufficient to acquire jurisdiction over respondents (see, e.g. Matter of Cohen v
, -

StateTaxComm., 51AD2d 79 [1976]). . .. .

_ The Court next turns to respondents' contention that petitioner is barred froIIl seeking

judicialintervention because he elected t,opursue an administrative remedy. It is well settled that

New york's Human Rights Law (Executive Law - §§290-301) precludes discrimination. in

employnienton the basis of age, race, creed, color, national origin, or sex (Executive Law§291[6]). .
. .

Pursuant to Executive Law §297(9), a person claiming to be aggrieved by an unlawful

discriminatorypractice mayelectto seek redress in either an administrative orjudicial fo~m where

different rights and remedies may be pursued (see, e.g. Executive Law §297[3]; see also Marine'

3



f

r'"

ii;-.

..

?~.

'<]
,,;
..
"

>J
....

Midland Bank v New York State Div. of Human Rights, 75 NY2d 240, 244-245 [1989]). The

remedies are intended to be mutua11yexclusive(se.eExecutiveLaw§§~97[9],300), "save in the one
. situation where a complaint filed with the Human Rights Divisionhas been'dismissed for

administrative convenience [citation o~itted]" (Matter of Kramarsky v City of New YorJ<Police

Dept., 90 Misc.2d 733, 735 [Sup Ct NewYork Co. 1977).. .
. .

Here, on November-10, 2005, petitioner filed a verified complaint with the State Division

of.Huma~ Rights charging ~espondent DMNAwith an unlawful discriminatory practice based on.,

. his claimthat a purportedly unfavorablecomment in his eval~ationwas discnminatory ~nd.

-retaJiatoryin nature aridthus in'vi6Iat'j6iiofthe Human Rights Lawof the State of NewYork. UPOI;l:

investigation of such'claim, respondent DHRdismisse~ such complaint finding no,probable cauS~

to believethat petitioner was being treated hi a discriminatory manner. ApproximatelY'll months:

later, petitioner .commenced the instant action, the gravamen ofwhich mirrors the'charge he 'made

ag~insf'respoiident DMNAIii -'NovemDer"'"2'cm5:~-.'lherefore;'-petitioners' selection of an . '.

administrative' remedy bars subsequent judicial action. Accordingly,. the petition must be'. .' . .

dismissed. .

In any event, as respondents properly argue, insofar as' petitioner seeks the review and. .. . . .

. revision of his employee evaluation,.his time to briI;lgan article 78.proceeding to ~allenge same

. i~untimely. In assessing when the limitation period begins to run in any given proceeding which.

seeks to review the. detEmriination of a 'body. or an officer, the Court looks to wh~n the
determination to be reviewed becomes final and binding, which triggers the four-manth.sbttute of
. . . '.' "

'limitations period (CPLR217[1]). "Achallenged determinatio~ is final and binding when it 'has .

its impact'upon the petitioner who is there~y aggrieved"(Matter of Edmead v McGuire, 67 N¥2d

714,716[i986], quoting Mundy County Civ.ServoCo~m., 44 NY2d352, '357[1987]). .Petitioner's
employeeevaluation wasdated September 14,2005 and acknowledgedby petitioner on September.

16,2005. The instant proceeding was commenced by the filing of the order to show cause and the

petitionon October 23,2006, clearlywelloutsid~the four'-month statute of]iinitations period. The
inst~ntproceeding is'time-barred.

. To the'extent petitioner seeks judicial reviewof the 'determination of respondentDHR, he

electedto proceed in the ad~inistrative forum by filing a complaint.with the State. Division of

Human Rights and is now precluded froin proceeding.in the judicial forum~ ThuS, the Court is

. limitedto decidingwhether respondent DHR'sdetermination is arbitrary and capricious (seeCatlin. -
vSobol.77NY2d552,561 [1991]). However, asrespondents properly argue,petitiorier seeks this

Courtto order that the evaluation be "redrafted and revised" and does not seek revi'e~ of the

4
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underlying determination. Accordingly, the petition must be dismissed. An additiona,l basis for- .

dismissal is lack of jun,sdiction which \vas addressed by this Court, supra.

. Finally, the Court concurs with respondents thatth~s Court lacks subject matter ~Urisdiction
ov~r p~titioi1er'sclaims for m<;meydamages as such claims can only be entertained in the Court'of. .. .

. Claims (Court of Claims Act§9[4]; see Olsen v New York State Dept. of Envtl. Conservation, 307

AD2d.595,.596.[2003], Iv denie.d:lNY3d 502. [2003]). .

. '. In, light of the foregoing, respondentS'. motion is granted and the petition'.is dismissed
.. Without costs. .

. .,

. This consti~tes the Decisjonand Judgment ofthis Court. Allpapers; including the original

copy ofthis Decisionand Judgment are being returned to the Attorney General who is riot relieved'. ." .. .

from'the provisions of CPLR 2220:withrespect to. filing, entry and notice of entry.
. . .

Dated: Mc;mticello, New York .

. 00_ no. Jannary.J..7 20D7-.- '- -.. ..-

..Papers considered:

. Notice'of motion to proceed as po'or person, dated September 23, 2006, a.ndsupporting affidavit
of Walter Self, dated October 23, 2006; order to showca~se, dated October 23, 2006, supporting
affidavit and petition of Walter Self, dated October 23; 2006, Withexhibits; notice of motion to
dismiss .and supporting affirmation of Roger W. Kinsey, Esq., dated November 8, 2006,with

. e~bits and memorandum oflaw. .
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underlying determinatio.n. Acca~dingly, the petitian must be dismissed. An additian~l basis far
.' .

dism~ssalis lack af jun.sdictio.n which :wasaddressed by this Caurt, supra.

Finally, the Court concurs with respo.ndents that this Caurt lacks subject matterjurisdictio.n. ... .

o\'er Petitianer's claims far mo.ileydamages as such clahns can anly be entertained in fu~ Caurt' af

: Claiins (Co.urt af Claims Act.§9[4]; see Olsen v NewYark State DeDt.af Envtl. Co.nservatian, 30.7

AD2dS95,.596.[20.0.3], IV.denie.d:1NY3d' 502. [20.0.3]).' .

In light af the foregoing, respandentS'. motian is granted and the petitio.n".isdismissed
. .

'. Without costs.
. . . '.

. This co-nstih\testhe Decisian.and Judgment ofthis -Court.Allpapers; including the ariginal

capy ofthis Decisian and Judgment are being returned to.the Attarney General wh~ is rio.trelieved'. .

fram'the pravisians af CPLR 2220.:withrespect ta.filing, entry and no.ticeaf entry.
Dated: Monticello New Yark' . . ... ,

. ....n. Jan.uax:y 17~.20D7___ '-'- . ~- ...-

. .Pape.fs considered:

. Naticeaf mo.tianto. praceed as paor persan~ dated September 23,20.0.6, and suppo.rting 'affidavit
afWalter Self, datedOctal?er 23,20.06; arder to.shawcallse, dated October 23,20.0.6, supparting
affidavit and petitian o.fWalter Self, dated Octaber 23; 20.0.6,with exhibits; no.ticeo.fmatian to.
dismiss.and supparting affirmatian af Rager W. Kinsey, Esq., dated Navember 8, 20.0.6,'with
.e~ibits and memo.randum aflaw. .
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