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United States District Court,

S.D. New York.
Adrella E. WILSON, Plaintiff,
\Y;

LIMITED BRANDS, INC., et al., Defendants.
No. 08 CV 3431(LAP).

April 17, 2009.
MEMORANDUM AND ORDER
LORETTA A. PRESKA, District Judge.

*1 Defendants Victoria Secret Stores, L.L.C. and Limited Brands, Inc. ("VSS" or "Defendants")
move pursuant to Rule 12(c) for judgment on the pleadings, arguing that collateral estoppel pre-
cludes Plaintiff Adrella E. Wilson from re-litigating claims she has already litigated in the State
Division of Human Rights ("SDHR") and through an Article 78 proceeding in Bronx County.
For the reasons set out below, the motion is granted.

The Supreme Court has held that a federal court "must give to a state-court judgment the same
preclusive effect as would be given that judgment under the law of the State in which the judg-
ment was rendered.” Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 81 (1984). In
adherence to this rule, the Court of Appeals has previously held that a "New York state court af-
firmation of the [SDHR's] finding of no probable cause would preclude federal litigation based
on the same facts." Yan Yam Koo v. Dep't of Bldgs. of the City of New York, 218 Fed. Appx. 97,
98 (2007) (Summary Order), affirming Yan Yam Koo v. NYC Dep't of Bldgs., No. 04 Civ. 9628,
2006 WL 963883 (S.D.N.Y. Apr. 12, 2006) (Summary Order). Therefore, a "judgment pursuant
to Article 78 may preclude relitigation of issues already decided in that earlier judgment.” LaF-
leur v. Whitman, 300 F.3d 256, 272 (2d Cir.2002).

New York law applies collateral estoppel "if the issue in the second action is identical to an is-
sue which was raised, necessarily decided and material in the first action, and the plaintiff had a
full and fair opportunity to litigate the issue in the earlier action." LaFleur, 300 F.3d at 271. In
Kremer v. Chem. Constr. Corp., 456 U.S. 461 (1982), the Supreme Court held that an Article 78
proceeding that affirmed the SDHR's determination of no probable cause was entitled to preclu-
sive effect because the SDHR's procedure for investigating complaints, coupled with judicial re-
view, comported with due process. 456 U.S. at 483-485. See Hill v. Coca Cola Bottling Co. of
New York, 786 F.2d 550, 552 (2d Cir.1986) ("'Since [plaintiff's] administrative proceeding before
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the state labor department was judicially confirmed in the Article 78 proceeding, we are required
by Kremer to apply New York's law on collateral estoppel.™).

Here, Plaintiff filed a Verified Complaint with the SDHR on April 25, 2005. [FN1] Following
the SDHR finding of no probable cause on October 10, 2007 (Ex. I to the Amended Complaint
("Am.Compl.")), Plaintiff commenced an Article 78 proceeding seeking "to overturn [the] deci-
sion of the [SDHR] as well as investigate ministerial acts which delayed this case for 31
months.” (Verified Petition, attached to the Article 78 Decision.) As noted in the Article 78 De-
cision, a hearing was held in that proceeding on May 19, 2008 at which both parties presented
evidence.

FN1. The entire administrative record from the SDHR is attached to the June 27, 2008
Decision in Wilson v. Victoria's Secret, et al Supreme Court of the State of New York,
County of Bronx, Index No. 34095707 (the "Article 78 Decision™) which, in turn, is at-
tached as Exhibit A to Defendants’ moving papers. The Court may consider these papers
and the documents attached to the Amended Complaint herein on this motion. See Stew-
art v. Transp. Workers Union of Greater New York, Local 100, 561 F.Supp.2d 429, 435-
36 (S.D.N.Y.2008) (noting that a district court may rely on matters of public record of
which the court may take judicial notice in resolving a Rule 12(c) motion); Cleveland v.
Caplaw Enters., 448 F.3d 518, 521 (2d Cir.2006) (district court may rely on documents
incorporated in a complaint on a Rule 12(c) motion).

On June 27, 2008, the State Court determined that "based upon the hearing held on May 19,
2008 and review of the file of the New York State Division of Human Rights the court finds that
the determination of respondent of October 10, 2007 was not arbitrary or capricious.” Accord-
ingly, the State Court dismissed Plaintiff's Article 78 petition.

*2 The Amended Complaint was filed in this Court on July 25, 2008, and this motion followed.
Same Issues Raised

Plaintiff claims national origin discrimination in both the SDHR and in her Amended Complaint
in this Court. Plaintiff admits that the claims raised in both fora were claims of national origin
discrimination raised under Title VII:

Plaintiff "agrees that she filed a Verified Complaint against Victorias Secret [sic] ("VSS') with
the New York State Division of Human Rights (‘'SDHR") ... and agrees that the charge was based
on National Origin." See PIl. Opposition at 10. [FN2] The charge filed with the SDHR alleged a
violation of both state law and Title VII. See PI. Opposition, at 15; Amended Complaint, Exh. I.
The SDHR determined that there was "no probable cause to believe that [\VSS] has engaged in or
is engaging in the unlawful discriminatory practice complained of." See Am. Compl., Exh. I.

FN2. Reference is to Plaintiff's Affirmation in Opposition to Motion dated February 11,
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Plaintiff "agrees that on December 5, 2007 an Article 78 [proceeding] was filed in the Bronx
County New York State Supreme Court ... to overturn the decision of the SDHR." See PI. Oppo-
sition at 15. That Court held that "the SDHR actions/determination was not arbitrary and capri-
cious and dismissed the Article 78 petition.” Id. at 17.

Finally, Plaintiff "agrees that an amended complaint was filed on July 25, 2008 in this [federal]
court based on national origin discrimination in violation of Title VII." Id. at 19.

More specifically, a comparison of Plaintiff's pleadings in the Article 78 proceeding and in this
action confirms that the two claims are based on precisely the same facts and circumstances. For
example, in both fora, Plaintiff complains of:

Harassment by management by their cutting her hours and putting false write ups in her person-
nel files, compare letter of 1/3/06 to SDHR (attached to Article 78 Decision) with Am. Compl., {
2E,p.3,1.9,p.5 1. 1-4.

Unfair or "un-American" working conditions, compare letter of 3/5/07 to SDHR (attached to
Article 78 Decision) with Am. Compl., T 2E, p. 2 1. 8.

Transfer of sales to favored associates, compare letter of 3/5/07 to SDHR (attached to Article 78
Decision) with Am. Compl., 1 2E, p. 3, I. 16.

Management's failure to inform her of late night cab reimbursement policy, compare letter of
3/5/07 to SDHR (attached to Article 78 Decision) with Am. Compl.,  2E, p.4, Il. 8-10.

Management's refusal to grant her time off to attend a funeral, compare letter of 3/5/07 to SDHR
(attached to Article 78 Decision) with Am. Compl., T 2E, p. 6, II. 1-2.

Retaliation for reporting sexual harassment, compare letter of 3/5/07 to SDHR (attached to Arti-
cle 78 Decision) with Am. Compl., 1 2E, p. 6, II. 6-7, 1l. 15- 16.

Management's insulting remarks, compare letter received 10/4/06 to SDHR (attached to Article
78 Decision) with Am. Compl ., 1 2E, p. 3, 1. 9.

*3 Retaliation of the April 13, 2005 incident which led to her termination, compare letter re-
ceived 10/4/06 to SDHR (attached to Article 78 Decision) with Am. Compl., § 2E, p. 8, I. 1.

The issues raised in the SDHR proceeding were, of course, necessarily decided by the State
Court in the Article 78 Decision.

Full Opportunity to Litigate Had
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A "full and fair opportunity to litigate” means that "state proceedings need do no more than sat-
isfy the minimum procedural requirements of the Fourteenth Amendment's Due Process Clause."
Kremer, 456 U.S. at 481. As noted above, the Supreme Court has clearly stated that an Article 78
proceeding that affirms the SDHR's determination of no probable cause is entitled to preclusive
effect because the SDHR's procedure for investigating complaints, coupled with judicial review,
comport with due process. Id. at 483-485. Thus, the Article 78 proceeding here provided Plaintiff
with a full and fair opportunity to litigate her claims. That she might have been unaware of the
administrative appeal process, see Pl. Op. at 5-6, is of no import. Plaintiff's failure to avail her-
self of the full range of available procedures does not render those procedures inadequate under
the Due Process Clause. Kremer, 456 U.S. at 485. ("The fact that Mr. Kremer failed to avail him-
self of the full procedures provided by state law does not constitute a sign of their inadequacy.")

Plaintiff's Other Arguments Against Collateral Estoppel Without Merit

To the extent that Plaintiff suggests that her naming VSS in her SDHR proceeding and Limited
Brands in this action somehow avoids the application of collateral estoppel, she is mistaken.
Identity of defendants is not required. See, e.g., LaFleur, 300 F.3d at 274 (holding that the proper
inquiry with respect to collateral estoppel is "not whether the respondent-defendants were identi-
cal in both cases"); Republic Gear Co. v. Borg-Wamer Corp., 381 F.2d 551, 555, n. 1 (2d
Cir.1967) (explaining that "collateral estoppel may bar relitigation of an issue even against dif-
ferent defendants,” provided that the issue in contention was necessary to the result reached in
the prior proceeding); Yan Yam Koo, 218 Fed. Appx. at 99 (holding that the fact "[t]hat the plain-
tiff did not name the identical parties in the state and federal actions does not disturb our finding
of [issue] preclusiveness").

In any event, the party defendants are sufficiently closely related to permit preclusion. Victoria's
Secret Stores, L.L.C.--Plaintiff's actual employer (see Am. Compl. at  11E)--is a wholly-owned
subsidiary of Limited Brands Store Operations, Inc., a Delaware corporation that is a wholly-
owned subsidiary of Intimate Brands, Inc. Intimate Brands, Inc. is a Delaware corporation that is
a wholly-owned subsidiary of LBI, which is also a publicly traded Delaware corporation. [FN3]

FN3. The Court may take judicial notice of this fact, as this information is attached to the
LBI Form 10K that is filed with the Securities and Exchange Commission. Accordingly,
it is a matter of public record. See Stewart, 561 F.Supp.2d at 435-36.

Finally, to the extent that Plaintiff argues that she did not raise all her federal causes of action in
her Article 78 proceeding, she is nevertheless barred from raising them now pursuant to the doc-
trine of res judicata. [FN4] Under New York law, the doctrine of res judicata bars a "later claim
arising out of the same factual grouping as an earlier litigated claim even if the later claim is
based on different legal theories or seeks dissimilar or additional relief." Burgos v. Hopkins, 14
F.3d 787, 790 (2d Cir.1994). Because Plaintiff's claims indisputably arise from the same set of
facts, res judicata applies to bar any legal theories she now raises that are different from those
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raised in the state court proceeding. See Kremer, 456 at 465 n.3, 481 n.22 (noting that res judi-
cata has been taken to bar claims arising from the same transaction even if brought under differ-
ent statutes; also noting that a " 'party cannot escape the requirements of full faith and credit and
res judicata by asserting its own failure to raise matters clearly within the scope of a prior pro-
ceeding' " (quoting Underwriters Nat'l Assurance Co. v. North Carolina Life & Accident &
Health Ins. Guar. Ass'n, 455 U.S. 691, 710 (1982))).

FN4. Although Plaintiff named VSS as the defendant in the state court case and LBI in
this case, the identity of the parties is nonetheless the same for purposes of determining
res judicata. LBI has a sufficiently close relationship to VSS and both defendants were
known to Plaintiff at the time she filed her first lawsuit. See, e.g., Official Publ'ns, Inc. v.
Kable News Co., 811 F.Supp. 143, 147 (S.D.N.Y.1993) (holding that the "doctrine of res
judiciata also bars litigation of the same causes of action against defendants who were
known to plaintiff at the time the first action was filed but were not named where the
newly-added defendants have a sufficiently close relationship to the original defendant™);
Alpert's Newspaper Delivery Inc. v. The New York Times Co., 876 F.2d 266, 270 (2d
Cir.1989) (noting that in determining privity for res judicata purposes, the issue is one of
substance rather than the names of the caption of the case). Because LBI is merely a
holding company of which VSS is a wholly-owned subsidiary, and the defenses raised by
VSS sufficiently represented LBI's interests, VSS and LBI are in privity for res judicata
purposes. See G & T Terminal Packaging Co. v. Consol. Rail Corp., 719 F.Supp. 153,
159 (S.D.N.Y.1989) (holding that "[s]ubsidiaries are in privity with their principal for res
judiciata purposes when, as here, they sufficiently represent the principal's interests").
Additionally, the same counsel who represented VSS in the prior state court litigation
represents LBI and VSS in the current litigation. See Melwani v. Jain, No. 02 Civ. 1224,
2004 WL 1900356, *2 (S.D.N.Y. Aug. 24, 2004) (stating that "the fact that the parties in
the prior and current litigation had the same attorney is of singular significance in the
privity analysis” (quotation marks omitted)).

Conclusion
*4 For the reasons set out above, Defendants' motion for judgment on the pleadings [dkt. no. 14]
is granted.
The Clerk of the Court shall mark this action closed and all pending motions denied as moot.
SO ORDERED.
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